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In the Circuit Court of the United States, for the District

of Washington, Western Division.

Jiiflgiiieiit Roll, ]\o. 1!37.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company,

Defe7idant.

In the Circuit Court of the United States, for the District

of Washington, Western Division.

July Term, 1892.

Be It Remembered :

That on the 11th day of February, 1892, there was

duly filed in the said Circuit Court of the United States

for the District of Washington, Western Division, a

Complaint, in words and figures as follows, to-wit

:

In the Circuit Court of the United States for the West-

ern District of Washington, Holding Terms at

Tacoma.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company,

Defendant.

The plaintiff herein for her cause of action alleges

:
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I.

That at all times mentioned in this complaint she was

and is a resident and citizen of the State of Washington.

II.

That heretofore, on the 1st day of September, 1889, and

at all times, the defendant was a citizen of the State of Cali-

fornia, being then and there a corporation, duly organized

and incorporated by the said State of California under

the laws thereof, and at all times mentioned in this com-

plaint was doing business in the State of Washington,

with an office at Tacoma, in said State. That on the

said 1st day of September, 1889, one Thoma,s Lee Nixon

was the husband of the plaintiff herein, and was such

until his death. That on said first day of September,

1889, the defendant and said Thomas Lee Nixon entered

into a certain mutual written agreement and contract,

commonly known and called a life insurance policy, by

the terms of which said policy the defendant then and

there agreed and undertook in consideration of the sum

of five hundred and seventeen eighty one-hundredth

s

dollars, which was then and there duly paid by said

Thomas Lee Nixon to insure his life for the term of

twenty years, and in the event of his death to pay this

plaintiff, the wife of said Thomas Lee Nixon, the sum of

ten thousand dollars.

IIL

That on the .said 1st day of September, 1889, said

Thomas Lee Nixon paid in cash to said defendant the

sum of five hundred seventeen eighty one-hundredths

dollars in full of the premium so agreed to be paid, and
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said policy was then and there dehvered in the City of

Tacoma, Washinoton, to the said Thomas Lee Nixon.

IV.

That on the 31st day of October, 1890, this plaintiff,

then the wife and now the widow of said Thomas Lee

Nixon, upon the special written instance and request of

the defendant and its agents, paid the second annua]

premium in cash, to-wit: the sum of five hundred and

seventeen eighty one-hundredths dollars, which payment

was duly received by defendant and its agent, and duly

receipted for in writing, a copy of which receipt is in

words and figures following, to wit:

" $517.80. Portland, Oregon, Oct. 31, 1890.

Received of Ladd & Tilton, bankers, $517.80 for

account of Thomas L. Nixon policy, as per telegraphic

instructions from Merchant's National Bank, Tacoma.

10/ 31, 1890.

Edward C. Frost, Agent.

V.

That on the 31st day of October, 1890, the said

Edward C. Frost, who signed said receipt and received

said premium was the general agent of the defendant,

residing at Portland, Oregon.

VI.

That on the 16th day of April, 1891, the said Thomas

Lee Nixon died; of which fact due notice and proof was

made upon defendant, and demand was then and there

made for payment of the sum so agreed to be paid in said

policy of insurance, and that this plaintiff was the sole
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beneficiary under said policy, and was entitled to the said

sum of ten thousand dollars, for which the life of said

Thomas Lee Nixon was insured,

VIL

But this plaintiff alleges that notwithstanding the ex-

press written agreement, stipulation and promises so made

by the defendant, in said policy of insurance, to insure the

life of said Thomas Lee Nixon, and to pay upon proof of

his death said sum to this plaintiff said defendant, though

often requested so to do, has refused and still refuses to

pay said sum to the plaintiff.

VIII.

And the plaintiff further alleges that all the terms and

conditions of said contract of insurance have been fully

complied with, as she is advised, and that any breach of

said contraat, if any, has been made and caused by the

wrongful acts of defendant and his agents.

IX.

Wherefore, plaintiff prays for judgmentfor the sum of

ten thousand dollars, and the pro rata amount of the last

premium paid upon said policy and for interest and costs.

PALMER & PALMER,
CARROLL & CARROLL,

Att'ys for Plaintiff.

State of Washington, 1
^

County of Pierce, j
^

I, Cora E. Nixon, do solemnly swear that I am the

plaintifi' in the above entitled action, and that the state-

ments in the foregoing complaint are true as I verily

believe. CORA E. NIXON.
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Subscribed and sworn to before me, this 11th day of

Dee., 1891.

[Seal.] Frank S. Carroll, Notary Pubhc,

Residing at Tacoma, Wash.

Endorsement

:

Filed this 11th day of February, A. D. 1892.

A. Reeves Ayres,

Clerk.

And afterwards, to-wit: on the 21st day of March,

1892, there was duly filed in said Court in said cause, an

answer to the complaint in the words and figures as fol-

lows, to-wit

:

In the United States Circuit Court, Ninth Judicial Circuit

for the District of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance ) No. 127.

Company of California

(a corporation),

Defeyidant.

Now comes the above named defendant, and answering

unto the complaint of plaintiff filed herein, admits, denies,

avers and alleges as follows :

1. Admits that on the first day of September, 1889,

and at all times since then, this defendant was a citizen

of the State of California, a corporation organized and

existing under the laws of the State of California, and

avers that its true corporate name is the Pacific Mutual

Life Insurance Company of California;
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Alleges that its home office and principal office and

place of business was and is at the City and County of

San Francisco, in the State of California;

Admits that at and during all said time it has been

and is doing business in the State of Washington, with

an agency and agency office at Tacoma in said State.

2. Admits that on the first day of September, 1889,

one Thomas Lee Nixon was the husband of the plaintiff

in this cause, and continued to be such until the date of

his death.

3. Admits that on said first day of September, 1889,

this defendant and the said Thomas Lee Nixon entered

into a certain mutual agreement and contract commonly

known and called a life insurance policy; but

4. Denies that the terms of said policy and contract,

or policy or contract are correctly or fully stated or set

out in the complaint filed herein, or that the true or full

consideration for said policy of insurance is set out or

stated in the said complaint.

5. Alleges that the said written contract of insurance

was in two parts, one of which is commonly known as

and called an "application for life insurance," and which

consisted of an instrument having on the face thereof

divers questions propounded on behalf this defendant to

the said Thomas Lee Nixon, with his answers thereto

written thereon, and also of divers agreements, covenants

and warranties made by and on the part of said Thomas

Lee Nixon, which said instrument was dated at Tacoma

on the 15th day of August, 1889, and was signed by the

said Thomas Lee Nixon, and constituted and became and

was by the terms thereof and of the other part of said
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contract, to-wit : the policy, a part of the contract of

insurance between the said Thomas Lee Nixon and this

defendant.

6. Avers that among the questions so propounded to

and answered by the said Thomas Lee Nixon was the

following

:

" Do you understand and agree that only the officers

" at the home office have authority to determine whether

" or not a policy shall issue on any application, and that

** they act only on the statements and representations in

" the application, and that no statements, representations

" or information made or given by or to the person solicit-

" ing or taking this application for a poUcy, or to any

" other person, shall be binding on the Company, or in

" any manner affect the rights, unless such statements,

" representations or information be reduced to writing,

" and presented to the officers of the Company at the

home office in this application ?" To which question the

said Thomas Lee Nixon answered *' Yes."

Avers that amonsf the covenants, aofreements and

warranties contained in the said instrument and signed

by the said Thomas Lee Nixon was the following, to-wit:

"It is hereby declared and warranted that all the

" statements and answers made in this application,

" including the answers to questions to be asked by agent

" and the questions to be asked by the Medical Examiner

" are complete and true, and that they, together with

" this declaratian and agreement, constitute an appli-

" cation to the Pacific Mutual Life Insurance Company
'' of California, for a policy of insurance, and are offered

'* as a consideration for the policy hereby applied for."
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" And it is agreed that there shall be no contract of

* insurance until a policy shall have been issued and

' delivered by the said company and tlie first premium

' thereon paid while the person proposed for insurance is

' living, and in the same condition of health described

' in this application ; and that if said policy be issued,

* the declarations, agreements and warranties herein con-

' tained shall constitute a part of the contract, and the

' contract of insurance when made, [shall be held and

* construed at all times and places to have been made in

' the City of San Francisco, in the State of California."

Also the following :
*' It is agreed that the policy

' issued upon this application shall become null and void

' if the premium thereon is not paid as provided therein;

' and should such policy become null and void by reason

' of the non-payment of premium, all payments previously

' made shall be forfeited to the Company, except as

' therein otherwise provided.''

Which application, containing the question and the

covenants, agreements and warranties hereinbefore quoted,

was duly signed by the said Thomas Lee Nixon, and by

him delivered to this defendant as a part of the said con-

tract of insurance, and in consideration thereof, and as an

inducement to this defendant to issue its policy upon his

life ; which application so signed, executed and delivered

to this defendant, this defendant is ready and willing and

now offers to produce as this Court shall direct.

7. Alleges that afterwards and on the first day of

September, 1889, this defendant did, " in consideration

" of the representations made " in the application there-

" for, and of the agreements therein contained, which
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'' application is made a part of this contract, and of the

" sum of five hundred and seventeen dollars and 80 cents,

" and of the annual payment of a like amount to be paid

'* on or before twelve o'clock noon of the first day of

" September in every year during the continuance of this

" policy," insure the life of Thomas Lee Nixon for the

sum of ten thousand ($10,000.00) dollars for the period

of twenty years, and did promise and ageee "to pay the

" amount of the said insurance at its office in the City of

" San Francisco, to Thomas Lee Nixon or assigns, on the

" first day of September, 1909, or should the person

" whose life is hereby insured, die previous to the date

" last mentioned, leaving this policy unassigned, the said

" amount shall be payable upon due notice and satis-

" factory proof of the death of said insured, to Cora E.

" Nixon, wife of said Thomas Lee Nixon,'' the plaintiff

in this cause.

8. Defendant further alleges that in and by the said

policy and printed on the face thereof, it was further pro-

vided "that after the payment of the first premium

" thereon, a grace of thirty days for the payment of

" premium shall be allowed, but only in case the same is

" paid during the lifetime of the insured aforesaid ;" and

in and by the said policy of insurance and printed on the

face thereof, it was further provided " that no alteration

" or waiver of the conditions of this policy shall be valid

" unless made in writing at the office of said Company
" in San Francisco, and signed by the President, or

" Vice-President and Secretary or Assistant Secretary."

Which policy of insurance constituted the second part

to the mutual contract so made by and between this
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defendant and the said Thomas Lee Nixon, and was by

this defendant dehvered to the said Thomas Lee Nixon,

and was, and is, as this defendant is informed and believes

now in the possession of the plaintiff in this cause; and this

defendant demands that upon the trial of this cause, the

same shall be produced for the examination and inspection

of this Court as the Court shall direct.

9. Admits that upon the delivery of said policy of

insurance, the first premium therein mentioned, to-wit :

The sum of $517.80 was duly paid by the said Thomas

Lee Nixon.

10. Denies that all the terms and conditions of said

contract of insurance have been fully complied with by

the said Thomas Lee Nixon, and denies that any breach

of said contract has been made or caused by the act or

acts of this defendant or its agents.

11. Alleges that the second annual premium falling

due under said policy, to-wit : The premium falling due

on the first day of September, 1890, was never paid, nor

was any part thereof ever paid, neither on the said first

day of September, 1890, or at any other time, nor was

the same tendered at any time within thirty days next

after the said first day of September, 1890, as in the said

policy provided ; by reason whereof the said policy

became and was, and ever since the thirtieth day of Sep-

tember, 1890, has been null and void.

12. Denies that the payment alleged to have been

made on the 31st day of October, 1890, was made at the

special written instance and request, or at the instance

and request of this defendant or its agents, or that the

same was ever accepted or received by this defendant
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or by any agent of this defendant, as payment of the

premium aforesaid; on the contrary this defendant

ALLEGES the truth and the fact to be that the said poHcy

of insurance was at that time and ever since the 30th

day of September next prior to that time has been null

and void; but, under the rules and practice of this defend-

ant in the conduct of its business of insurance, it was the

custom of this company to permit an insured whose

policy had been forfeited for non-payment of premium to

have the same restored at any time within sixty days

after such forfeiture upon a written application for such

restoration, accompanied with a certificate from an exam-

ining physician showing that the applicant was still in

good health, and upon payment of premium then past

due; that the agent of this defendant had advised the

said Thomas Lee Nixon of this custom, and informed

him that his policy might be restored upon such written

application, with certificate of health and payment of

premium, and suggested to him that he make such appli-

cation and furnish a certificate of examination and of good

health, and deposit the same with him, the agent, when

he, the agent, would forward such application and certifi-

cate to the home office for its action; but that he, the

agent, had no power or authority to restore said policy

under any circumstances or to apply any money that

might be received by him after the 30th day of Septem-

ber, 1890, to the payment of premium upon said policy;

that the said sum of $517.80, so received by Edward C.

Frost, the agent of the defendant at Portland, Oregon,

from Ladd & Tilton, Bankers, on the 31st day of October,



16 Pacific Mutual Life Insurance Co.

1890, as shown by the receipt (a purported copy of

which is set out in the said complaint) was not received

by said agent in payment of said premium, and the said

agent had no power or authority to receive the same in

payment of said premium, but it was simply received by

him to bo applied in payment thereof in case said policy

should be restored; and he, the said agent, immediately

notified the plaintiff herein of such fact, and that it would

be necessary to forward to the home office an application

for restoration of the policy, together with a certificate of

examination and good health, in order to secure such

restoration; otherwise, that the money would be held in

trust for her and subject to her order.

Alleges that neither the plaintiff nor the said Thomas

Lee Nixon ever forwarded to the home office or to the

said agent, or delivered to them or either of them, any

application for restoration of said policy, or any certi-

ficate of examination or of good health, or ever took any

steps to secure the restoration of said policy, and that no

restoration thereof was ever made, or any premium receipt

for the money so deposited with said agent ever given;

but that the money so paid to said Frost was always held

by him as the money of said plaintiff and subject to her

order, and that she was, by the said Frost, so fully in-

formed and advised long before the death of said Thomas

Lee Nixon, and has since been and now is so informed

and advised.

13. Admits that the said Thomas Lee Nixon died on

the 16th day of April, 1891, but denies that the said

plaintiff then became or was or at any time since has
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been, or now is entitled to the said sum of ten thousand

dollars, or aii}'^ other sum, of or from this defendant for

or on account of said policy of insurance aforesaid.

14. Admits that this defendant has refused and still

refuses to pay the said sum or any sum to the plaintiff,

and denies that the plaintiff is entitled to have or recover

any sum of money whatever from this defendant.

Of all which the defendant prays judgment that it be

hence dismissed with its costs.

DOOLITTLE & FOGG,
Attorneys for Defendant.

CHARLES N. FOX, of Counsel.

State of California, )

City and County of San Francisco. )

'

I, George A. Moore, do solemnly swear that I am the

President of the Pacific Mutual Lifu Insurance Com-

pany of California, the above named corporate defendant,

and that the statements in the foregoing answer con-

tained are true as 1 verily believe.

GEO. A. MOORE.
Subscribed and sworn to before me this 9th da r of

March, 1892.

(Seal) Thomas E. Hawen,

Notary Public.

And, afterwards, to-wit; on the 9th day of September,

1892, tliere was duly filed in said Court in said cause a

reply to defendant's answer to the complaint in the words

and figures as follow^s, to-wit:
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In the Circuit Court of the United States, for the State of

Washington, Western Division, Holding

Terms at Tacoma.

Cora E. Nixon,

Plaintiffs

vs.

Reply
The Pacific Mutual Life Insurance

Company,

Defendant.

Comes ;the plaintiff, and saving and reserving to her-

self all matter of exceptions to the errors, uncertainties

and insufficiencies of defendant's answer herein, for repli-

cation unto said answer, alleges :

—

I.

That she denies each and every allegation in said de-

fendant's answer, not herein or in the complaint herein

expressly admitted.

II.

She admits that she has in her possession the original

contract for life insurance sued on, but disclaims any

knowledge of any collateral agreement, stipulation or

contract, which is alleged to be part of said contract of

life insurance.

III.

She denies having any knowledge or information suffi-

cient to form a belief as to the rules and customs of said

defendant, alleged in Paragraph XII of said answer.

IV.

She denies that the receipt pleaded in her complaint
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shows upon its face that it was not received in full pay-

ment of the premium due, and denies that it was received

in trust for the benefit of this plaintifl: by the said agent,

Frost, as alleged in said XII paragraph of said complaint;

but she alle2:es the truth to be that said ag^ent, Frost, has

repeatedly refused to return or account to this plaintiff

for said sum of $517.80 paid to aorent Frost, ~as alleged in

her complaint, and she moreover alleges that at all times

said agent Frost has acted and represented said defend-

ant as its agent and not otherwise.

Wherefore, plaintiff prays judgment as originally

claimed in her said complaint.

CARROLL & PALMER,
Attorneys for Pltf.

State of Washington,
|

County of Pierce. j

I, Cora E. Nixon, having read the statements herein

contained, do solemnly swear that the same are true as I

verily believe.

CORA E. NIXON.

Subscribed and sworn to before me, this 3d day of

Sept. A. D. 1892.

[Seal] Geo. L. Palmer,

Notary Public residing at Tacoma,

Pierce County, Washington.

And afterwards, to-wit : on Tuesday, the 13th day of

September, 1892, the same being the sixteenth judicial

day of the regular July term of said Court, present the

Honorable Cornelius H. Hanford, United States District
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Judge, presiding, tlie following proceedings were head in

said cause, to-wit

:

United States Circuit Court, District of Washington,

Western Division. July Term.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company,

Defeyidant.

Now, on this day, on the apphcation of plaintiff's at-

torney, leave is given plaintiff to file an amended bill of

complaint herein, and time was given the defendant until

September 24th to file its answer thereto.

Dated September 13, 1892.

And afterwards, to-wit : on the 15th day of Septem-

ber, 1892, there was duly filed in said Court in said cause

an amended complaint in the words and figures as follows,

to-wit :

In the Circuit Court of the United States for the District

of Washingioji, Western Division.

Cora E. Nixon,

Plaintiff]

vs.

Complaint
The Pacific Mutual Life Insurance

Company of California,

Defendant.

Now comes the plaintiff, and by leave of Court, files
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her amended complaint herein, and for cause of action

against the defendant, says :

I.

That on tlie 1st day of September, 1889, and for a long-

time prior thereto, she was, ever since has been, and still

is a citizen of the State of Washington, residing in the

City of Tacoma, in the County of Pierce, in said State.

II.

That on said 1st day of September, 1889, and for a

long time prior thereto, the defendant, the Pacific Mutual

Life Insurance Company of California, was, ever since

has been, and still is a citizen of the State of California

it being then and there a corporation duly organized, in-

corporated and existing under and by virtue of the laws

of said State of California, and having its principal place

of business iu the City of San Francisco, in said State,

and during all of said time legall}^ authorized to do, and

doing business in the State of Washington as a life in-

surance company, engaged in the business of life insur-

ance.

TIL

That on said first day of September, 1889, and for a

long time prior thereto, and since said time until the date

of his death, one Thomas Lee Nixon was the lawful hus-

band of this plaintiff".

IV.

That on said first day of September, 1889, the defend-

ant and said Thomas Lee Nixon entered into a contract

in writing, wherein and whereby the said defendant

promised, agreed and bound itself in consideration of the
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representations made to it by said Thomas Lee Nixon in

his application to said defendant therefor, and the pay-

ment by said Thomas Lee Nixon to said defendant of the

sum of five hundred and seventeen and eighty-hundredths

($517.80) dollars on said first day of September, 1889,

and of the annual payment of a like amount on or before

twelve o'clock noon of the first day of September in

every year during the continuance of said contract, to

insure, and by the express terms of said contract, the

defendant did insure the life of said Thomas Lea Nixon,

in the full sum and amount of ten thousand dollars for

the term of twenty years from said date. And in and

by the terms of said contract and for said consideration,

said defendant promised and agreed to pay the amount of

said insurance, to-wit : Said sum of ten thousand dol-

lars, at its office in the City of San Francisco, to said

Thomas Lea Nixon or his assigns, on the first day of

September, 1909, or if said Thomas Lea Nixon shoidd

die previous to said last mentioned date, leaving said

policy of insurance unassigned, then in that event, said

defendant promised, upon due notice and satisfactory

proof of the death of said Thomas Lea Nixon, to pay

the amount of said insurance, to-wit : Ten thousand

dollars to Cora E. Nixon, wife of said Thomas Lea Nixon,

this plaintiff.

V.

That said Thomas Lea Nixon, on said first day of

September, 1889, paid to said defendant the first premium

due uj^on said contract of insurance, to-wit : The sum

of five hundred and seventeen and 80-100 dollars, and

said defendant accepted the same and duly issued its
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policy of insurance, insuring the life of said Thomas Lea

Nixon in the sum of ten thousand dollars, payable as

aforesaid, and delivered said policy to said Thomas Lea

Nixon.

That thereafter, and until the time of his death, said

Thomas Lea Nixon faithfully kept and performed all ot

the conditions in said contract to be kept and performed

by him.

VI.

That on the 16th day of April, 1891, and while said

policy of insurance was in full force, said Thomas Lea

Nixon departed this life without having assigned or dis-

posed of said policy of insurance, leaving this plaintiff

surviving him, as his widow and sole beneficiary under

said policy of insurance, of all of which the said defend-

ant has had due notice and full knowledge.

VII.

That upon the death of said Thomas Lea Nixon and

within a reasonable time thereafter, this plaintiff, as the

widow of said Thomas Lea Nixon and sole beneficiary

under said policy of insurance, and after said defendant

had due notice and full knowledge of the death of said

insured, demanded of the defendant the payment to her

of said sum of ten thousand dollars, as provided in said

policy, but to pay the same or any part thereof, the

defendant then refused and still doth refuse.

Wherefore, plaintiff prays judgment against said

defendant for said sum of ten thousand dollars, with

interest thereon at the rate of ten per cent per annum
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from the 16th clay of April, 1891, and for the reasonable

costs and disbursements herein.

P. H. PALMER,
THOS. CARROLL, and

RELFE & BRINKER,
Attorneys for Plaintiff

State of Washington,

County of Pierce.

Cora E. Nixon, being first duly sworn, on oath deposes

and says, that she is the plaintiff named in the fore-

gointy complaint ; that she has read said complaint, knows

the contents thereof, and believes the same to be true.

CORA E. NIXON.
Subscribed and sworn to before me this 14th day of

September, 1892,

(Notarial Seal.) Thos. Carroll,

Notary Public in and for the State of

Washington, residing at Tacoma.

And afterwards, to-wit : On the 24th day of Sept.,

1892, there was duly filed in said Court in said cause, an

answer to the amended complaint in the words and figures

as follows, to-wit

:

In the United States Circuit Court, Ninth Judicial Circuit

for the District of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance ^ i^^^^ i27.

Company of California, (a corpor-

ation),

Defendant.

Now comes the above named defendant and answering
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unto the amended complaint, filed herein, admits, denies,

avers and alleges, as follows:

1. Admits that on the first day of September, 1889,

and at all times since then, this defendant was a citizen

of the State of California a corporation organized and

existing under the laws of the State of California, and

avers that its true corporate name is The Pacific Mutual

Life Insurance Company of California.

Alleges that its home office and principal office and

place of business, was, and is at the City and County of

San Francisco, in the State of California.

Admits that at and during all of said time, it has been and

is doing business in the State of Washington, with an

agency and agency office at Tacoma, in said State.

2. Admits that on the first day of September, 1889,

one Thomas Lea Nixon was the husband of the plaintiff

in this cause, and continued to be such until the day of his

death.

3. Admits that on said first day of September, 1889,

this defendant and the said Thomas Lea Nixon entered

into a certain contract in writing, which is commonly

known and called a life insurance policy; but

4. Denies that the terms of said policy and contract

or policy or contract are correctly or fully stated or set

out in the amended complaint filed herein, or that the

true or full consideration for said policy of insurance is

set out or stated in the said amended complaint.

5. Alleges that the said written contract of insur-

ance was in two parts one of which is commonly known

as and called an " application for life insurance," and
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which consisted of an instrument] having on the face

thereof diverse questions propounded on behalf of this

defendant to the said Thomas Lea Nixon with his

answers thereto written thereon, and also of diverse

agreements, covenants and warranties made by and on

the part of said Thomas Lea JSixon, which said instru-

ment was dated at Tacoma on the 15th day of August,

1889, and was signed by the said Thomas Lea Nixon;

and constituted and became, and was by the terms

thereof and of the other part of said contract, to-wit:

the policy a part of the contract of insurance between

the said Thomas Lea Nixon and this defendant.

6. Avers that among the questions so propounded to

and answered by the said Thomas Lea Nixon was the

following:

'* Do you understand and agree that only the ofRcers

" at the Home Office have authority to determine

" whether or not a policy shall issue on any application,

" and that they act only on the statements and repre-

" sentations in the apphcabion, and that no statements,

" representations or information made or given by or to

" the person soliciting or taking the application for a pol-

" icy, or to any other person, shall be binding on the com-

*' pany, or in any manner affects its rights, unless such

" statements, representations or information be reduced

" to writing, and presented to the officers of the company

" at the home of!ice in this application," to which ques-

tion the said Thomas Lea Nixon answered "yes."

Avers that among the covenants, agreements and war-

ranties contained in the said instrument arid signed by

the said Thomas Lea Nixon was the following, to-wit:
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" It is hereby declared and warranted that all the

" statements and answers made in this application, in-

" cliidincr the answers to questions to be asked by agent

" and the questions to be asked by the medical examiner,

" are complete and true and that they, together with this

" declaration and agreement, constitute an appUcation to

" the Pacific Mutual Life Insurance Company of Cali-

" fornia, for a policy of insurance, and are offered as a

" consideration for the policy hereby applied for. And
" it is agreed that there shall be no contract of insurance

" until a policy shall have been issued and delivered by

" the said company, and the first premium thereon paid

" while the person proposed for insurance is living and in

" the same condition of health described in this applica-

" tion; and that if said policy be issued, the declarations,

" aofreements and warranties herein contained shall con-

" stitute a p.irt of the contract, and the contract of in-

" surance when made, shall be held and constituted at all

" times and places to have been made in the City of San

" Francisco, in the State of California."

Also the following: " It is agreed that the policy is-

'• sued upon this application shall become null and void if

" the premium thereon is not paid as provided therein,

" and should such policy become null and void by reason

** of the non-payment of premium, all payments pre-

" viously made shall be forfeited to the company, except

" as therein otherwise provided,"

Which application, containing the question and the

covenants, agreements and warranties hereinbefore

quoted, was duly signed by the said Thomas Lea Nixon,

and by him delivered to this defendant as a part of the
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said contract of insurance, and in consideration thereof,

and as inducement to this defendant to issue the policy of

insurance upon his life, which application, so signed, exe-

cuted and delivered to this defendant, this defendant is

ready and willing and now offers to produce as this Court

shall direct.

7. Alleges that afterwards and on the fir.^t day of

September, 1889, this defendant did, " in consideration

of the representations made x x" in the application

therefor, and of the agreements therein contained, which

" application is made a part of this contract, and of the

** sum of five hundred and seventeen dollars and 80 cents,

" and of the annual payment of a like amount, to be paid

" on or before twelve o'clock noon of the first day of

" September in every year during the continuance of this

" policy," insure the life of Th(mias Lea Nixon for the

sum of ten thousand ($10,000) dollars for the period of

twenty years, and did promise and agree " to pay the

" amount of the said insurance at its office in the Cit}'' of

" San Francisco to Thomas L- a Nixon or assio^ns on the

" first day of September, 1909; or should the person whose

" life is hereby insured die previous to the date last men-

" tioned, leaving this policy unassigned, the said amount

" shall be payable, upon due notice and satisfactor}-- proof

" of the death of said insured, to Cora E. Nixon, wife of

" said Thomas Ijca Nixon," the plaintiff in this cause.

8. Defendant further alleges that in and by the said

policy and printed on the face thereof, it was further pro-

vided " that after the payment oF the first premium

" thereon a grace of thirty days for the pa3'ment of pre-

" mium shall be allowed, but only in case the same is
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" paid during the lifetime of the insured aforesaid;" and

in and by the said pohcy of insurance and printed on the

face thereof it was further ))rovided " that no alteration

'* or waiver of the conditions of this policy shall be valid

" unless made in writing at the office of said company in

" San Francisco, and signed by the President or Vice-

" President and Secretary or Assistant Secretary."

Which policy of insurance constituted the second part

to the contract so made by and between this defendant

and the said Thomas Lea ISixon, and w'as by this defend-

ant delivered to the said Thomas Lea Nixon, and was

and is, as this defendant is informed and believes, now in

the possession of the plaintiff in this cause; and this

defendant demands that, upon the trial of this cause, the

same shall be produced for the examination and inspection

of this Court as the Court shall direct.

9. Admits that upon the delivery of said policy of

insurance the first premium therein mentioned, to-wit:

the sum of $517.80, was duly paid by the said Thomas

Lea Nixon.

10. Denies that all the terms and conditions of said

contract of insurance have been fully complied with by

the said Thomas Lea Nixon.

11. Alleges that the second annual premium falling-

due under this policy, to-wit: the premium falling due on

the first day of September, 1890, Avas never paid, nor was

any part thereof ever paid, either on the said first day of

September, 1890, or at any other time, nor was the same

tendered at any time within thirty days next after the

said first day of September, 1890, as in the said policy



30 Pacific Mutual Life Insurance Co.

provided, by reason vvliereof the said policy became and

was and ever since the thirtieth day of September, 1890,

has been null and void.

12. Admits that the said Thomas Lea Nixon died on

tlie IGth day of April, 1891, but denies that he died

while the said policy was in force, and avers that by rea-

son of the breach of said contrach of insurance by and on

the part of said Thomas Lea Nixon and the non-payment

of said second annual premium the said policy was on,

and long before the said 16th day of April, 189 i, null and

void; and denies that tlie said plaintiff then became, or

was at any time since, has been or now is entitled to the

said sum of ten thousand dollars, or any other sum, of or

from this defendant for or on account of said policy of

insurance aforesaid.

13. Admits that this defendant has refused and still

refuses to pay the said sum or any sum to the plaintiff,

and denies that the plaintiff is entitled to have or receive

any money whatever from this defendant.

Of all which the defendant prays judgment that it be

hence dismissed with its costs.

DOOLITTLE and FOGG,
Attorneys for Defendant.

CHAS. N. FOX, of Counsel.

State of California, f
• / ss

City and County of San Francisco.
)

I, Charles N. Fox, do solemnly swear that 1 am an

elective officer, to-wit : one of the directors of the Pacific

Mutual Life Insurance Company of California, the above
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named corporate defendant, and that the statements in

the forec^oing answer contained are true as I verily be-

lieve ; and that there is no other elective officer of said

defendant in this State ; that the facts of this case are as

full_y known to me as to any elective officer of said defend-

ant, and that I make this verification for and on behalf

of said defendant.

CHAS. N. FOX.

Subscribed and sworn to before me^ this 21st day of

September, A. D. 1892.

[Seal] Charles S. Fogg,

Notary Public in and for the State of Washin^^ton,

Kesiding at Tacoma, in said State.

And afterwards, to wit : on the 27th day of Septeni-

ber, 1892, there was duly filed in said Court in said cause

a motion to strike out parts of the amended answer, in

the words and figures as follows, to-wit

:

III the Circuit Court of tlie United States, for the District

of Washington, Western Division.

Cora E. Nixon, \

Plaintiff,
I

vs.
{

The Pacific Mutual Life Insurance / No. 127.

Company of California, \

Defendant. J

Comes now the plaintiff in the above entitled cause by

her attorney, and moves the Court to strike out and from

the answer to the amended complaint, filed herein, all of

paragraphs 5 and 6 thereof; for the reasons and upon

the ground that all the matter contained in said para-
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graphs is irrelevant, redundant, and immaterial to the

issues in this case.

THOMAS CARROLL,
LEROY A. PALMER,

Attorneys for Plaintiff.

RELFE & BRIXKER,
Of Counsel.

Rec'd copy hereof at one fifteen o'clock, Sept. 27th,

1892.

DOOLITTLF & FOGG,
Attys for Plff.

And afterwards, to-wit : on the 27th day of Septem-

ber, 1892^ there was duly filed in said Court in said cause

a reply to the amended answer in the words and figures

as follows, to-wit :

In the Circuit Court of the United States, for the District

of Washington, Western Division.

Cora E. Nixon,

P laintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

Reply.

Now comes the above named plaintiff, and for reply to

the answer of defendant to the plaintiff's amended com-

plaint, savs :

I.

That she denies that within or at tlie period in said

answer referred to, the said defendant had an office in
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Tacoraa or elsewhere in Pierce County in said State of

Wash ino-ton.

II.

She denies that the premium faUing due on the 1st

day of September, 1.890, with thirty days grace, was

never paid and that no part thereof was ever paid at any

time or tendered, as in paragraph II, of said answer con-

tained; and denies that said pohcy at any time ever became

null and void.

III.

She denies that said policy was upon the 16th day of

April, 1891, null and void, for the reasons or for any rea-

sons alleged by defendant in paragraph 12 of its said

answer.

Said plaintiff for further reply to the answer of defend-

ant herein, says :

—

I.

That the said defendant company by its duly author-

ized agents, at the expiration of the thirty days grace

following the first day of September, 1890, duly and fully

waived the payment of the second annual premium, as to

the time when such payment should be made by the

terms of the said policy, and all other conditions therein;

and extended the time of the payment thereof, as herein-

after stated, and specially authorized and requested the

said Thomas L. Nixon to pay said second premium dur-

ing the month of October, 1890; and did on or about said

date, notify and declare to said Nixon that if said prem-

ium should be paid at any time during said month of

October, the same would be accepted by said company as

if paid in accordance with the terms of said policy.
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II.

That, in reliance upon and in pursuance of said re-

quest, extension and notification, the said Nixon, through

this plaintiff tiiereupon immediately undertook to pay

said second premium.

That defendant had no office or place of business in

Pierce County, in which the insured then lived, and the

local agent of defendant was then absent from said

county and so remained absent till after said month of

October.

That, after repeated efforts, being unable to find said

agent or other person to whom said ])reniium might be

paid, up to the 31st day of October 1890, the same, to-

wit: the sum of $517.80, was on said date forwarded and

paid to said company through one Edward C. Frost, the

general agent residing at Portland, Oregon, who was

duly authorized to receive the same as such, and the

same duly applied to the payment of said premium, and

that said defendant has ever since then kept and retained

said sum of $517.80 and does so now.

Wherefore, p]aiutifl:"says that defendant has waived all

conditions in said policy with reference to the payment of

said premium in any wise and all right or claim or for-

feiture, if any it ever had, and is, and ought to be estop-

ped from claiming any forfeiture under said policy.

For further reply plaintiff alleges:

I.

That the defendant company was duly incorporated

under the laws of the State of California and on the first

day of September 1889, and ever since has been doing
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the business of life insurance under such authorization

and in such corporated capacity.

II.

That heretofore, to-wit, on the day of Febiuary,

1872, the Legislature of said State of California duly

passed an Act entitled " An Act to re,o-ulate the forfeit-

ure of policies of Life Insurance," which was duly ap-

proved, and took eftect on Februar}^ 2nd, 1872, and that

the same now is and ever since has been in full force and

constitutes a part of tlie contract of insurance set forth in

plaintiff's amended complaint, which said Act was in the

words followino-, to-wit:

Section 1. No policy of insurance on life hereafter

issued by any company incorporated under the laws of

this State shall be forfeited or become void by the non-

payment of premium thereon, any further than regards

the right of the party insured therein to have it contin-

ued in force beyond a certain period, to be determined as

follows, to-wit: the net value of the policy when the

premium becomes due and is not paid shall be ascertained

according to the American experience life-table rate of

mortality, with interest at four and a half per centum per

annum, or the same interest which has been assumed in

finding the net value of the policy after deducting from

such net value any indebtedness to the company, or notes

held by the company against the insured, which notes, if

given for premium, shall then be cancelled. Four-fifths

of what remains shall be considered as a net single prem-

ium of temporar}' insurance, and the term for which it

will insure shall be determined accordino- to the age of
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the party at the time of the lapse of premiiun and the

assumption of mortality and interest afores^aid.

Sec. 2. If the deatli of the part}^ occurs within the

term of temporary insurance covered by tlie value of the

policy, as determined in the })revious section, and if no

condition of the insurance other than tlie })aymunt of the

premium shall have been violated hy the insured, the

company shall be bound to pay the amount of the policy

the same if there had been no lapse of premium, any-

thing in the policy to the contrary notwithstanding; pro-

vided, however, that notice of the claim and proofs of

death shall be submitted to the company within six

months of the decease ; and provided also that the com-

pany shall have the right to deduct from the amount in-

sured in the polic}^ the amount, at ten per centum per

annum, of the premium that has been forborne at the

time of the death.

Sec. 3. This act shall take effect immediately.

Wherefore, plaintiff haying fully replied, prays judg-

ment as in her amentled com[)iaint.

THOMAS CARROLL,
LEROY A. PALMER,

Attorneys for Plaintiff.

RELFE & BRINKER,
Of Counsel.

ss.
State of WAsHiN(iTON,

)

County of Pierce. j

Cora E. Nixon, being dul\' sworn on her oath, says

tliat she is the plaintiff in the above entitled cause; that
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she has read the foregoing reply, knows its contents, and

believes the same to be true.

CORA E. NIXON.

Subscribed and svvorn to before me this 27th day of

September, 1892.

[Seal.] Geo. L. Palmer,

Notary PubHc within and for the State of Washington,

residing at Tacoma, in said county.

And afterwards, to wit : on tlie 28th day of Septem-

ber, 1892, there was duly filed in said Court, in said

cause, a motion to strike out parts of the reply, in words

and figures as follows, to wit

:

In the Circuit Court of the United States for the District

of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

iHolion.

Comes now the defendant and moves the Court to

strike out of plaintiff s reply, filed herein, all that part

thereof pleading or attempting to plead an alleged law

of the State of California, for the reason that the same

is not a proper part of said pleading, this Court taking

judicial notice of the laws of the various States compris-

ing the United States of America.

DOOLITTLE & FOGG,
Attorneys for Defendant.
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And afterwards, to wit : on Tuesday, the 27th day of

September, 1892, the same being the twenty-sixth judi-

cial day of the regular July term of said Court, present the

Honorable Cornelius H. Hanford, United States District

Judge, presiding, the following proceedings were had in

said cause, to wit :

Twenty-sixth day.

Tuesday, September 27, 1892.

Court met pursuant to adjournment, at 11 a. m., Hon.

C. H. Hanford, U. S. District Judge on the Bench.

Officers as of yesterday.

CoKA E. Nixon,
p^^^^^

VS..

The Pacific Mutual Life Insurance /

Company, \

Defendant. /

Trial.

Now, on this day this cause came regularly on for

trial, Messrs. Carroll, Palmer & Relfe appearing for the

plaintiff, Messrs. Doolittle & Fogg and Charles N. Fox

appearing for the defendant, and a jury being called

and duly answered to their names and were sworn,

to wit : B . E. Haney, A. T. Patrick, O. Olson, H. Jor-

dan, J. L. Huckins, S. J. Teachnor, J. E. Robinson, C.

R. Plumb, D. G. Newell, Simon Hirsch, Eugene Mc-

Corkle, Geo. W. Cyphert ; and said cause thereupon

duly proceeded by hearing the evidence until the hour of

adjournment, when by consent the jury were admonished

by the Court and were allowed to separate till the incom-

ing of Court to-morrow morning.
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And, aftefwards, to-wit : On the 28th day of Sep-

tember, 1892, there was duly filed in said Court in said

cause, the instructions asked by the defendant to be given

to the jury, in the words and figures as, follows, to-wit

:

In the United States Circuit Court, Ninth Judicial Circuit

for the District of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance , ^^ ^^„
„ ,, , / No. 127.
Company of California, (a corpor-

ation),

Defendant.

In^triictioiiisi to Jury.

The defendant in this cause respectfully asks the Court

to charge the jury as follows :

Given.

This is an action upon a contract of life insurance, and

brought for the purpose of recovering the amount of the

insurance named in the policy. The contract is in writing

and upon its face show^s that it is in two parts, to-wit :

One part known as, and called Application for Life Insur-

ance, and the other part being known as, and called a

Policy of Life Insurance. There is no dispute in this

cause as to the fact of a policy of life insurance having

been issued and granted, insuring the life of Thomas Lea

Nixon, in the sum of ten thousand dollars ; nor is it dis-

puted that said Thomas Lea Nixon died on the 16th day

of April, 1891, and that his widow, the plaintiff in this

cause, is entitled to recover the amount of the insurance,
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provided the contract of insurance was in force at the

date of his death.

Refused.

The application for insurance was written and signed

in this State, and was made by said Thomas Lea Nixon,

dated August 15th, 1889, and provided that the pohcy, if

one should be issued thereon, should bear date on and run

from the 1st day of September, 1889. This application

was addressed to the defendant, The Pacific Mutual Life

Insurance Company of California, a corporation oro^anized

and existing under the hiws of the State of Cahfornia,

and having its principal place of business in San Fran-

cisco, in that State ; and the application provided upon

its face that if the proposition for life insurance therein

contained should be accepted and a policy issued thereon,

the contract of insurance should be held and construed at

all times and places to have been made in the City of

San Francisco, in the State of California. The applica-

tion was accepted and the policy issued and made in San

Francisco, in the State of California, and bore date Sep-

tember 1st, 1889, and by the terms of the contract itself

became, and was a California contract, and the rights of

the parties thereunder were governed by the terms of

the contract and the laws of the State of California.

Given.

The contract further provides upon its face that if a

policy should be issued upon the application, it should

become null and void, if the premium thereon was not

paid as provided therein, and should such polic}^ become

null and void by reason of the non-payment of the



vs. Cora E. Nixon. 41

premium, all payments previously made should be forfeited

to the company, except as in the policy otherwise provided.

Tliis provision of the contract was, and is, expressly

stated and declared in the first part thereof, to-wit : In

the application made and signed by the insured, Thomas

Lea Nixon.

Kefused.

It was further provided in this application for insurance

and became a part of the contract, that all the declara-

tions, agreements and warranties therein contained should

constitute a part of the contract, and that the application

with its declarations, agreements and warranties was

offered as a consideration for the policy applied for, the

policy itself expressing on its face, that it was made in

consideration of the representations made in the appli-

cation therefor, and the agreements therein contained,

which application is made a part of the contract, and of

said sum of five hundred seventeen and 80-100, and the

annual payment of a like amount to be paid on or before

twelve o'clock noon, on the first day of September in

every year during the continuance of the policy.

Given.

It was further provided in and upon the face of said

polic}' that after the payment of the first premium, a

grace of thirty days for the payment of the premium

should be allowed, but only in case the same is paid dur-

ing the life time of the insured aforesaid ; also, that no

alteration or waiver of the conditions of the policy should

be valid unless made at the office of said company in San

Francisco, and signed by the President or Vice-President,

Secretary or Assistant Secretary.
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Refused.

It is admitted that the contract of insurance was duly

made and executed, containing all of the provisions here-

inbefore stated. That the first premium thereon, was

paid and the policy delivered, and the only issue in this

case isj as to whether or not the second premium which

fell due on the first day of September, 1890, was paid

according to the terms of the policy, of contract.

Refused.

If you should find from the evidence that it was so

paid, and that the insured, Thomas Lea Nixon, complied

with the terms and conditions of the policy in that behalf

on his part, then you will find for the plaintiff"; but, on

the other hand, if you find from the evidence that the

premium which fell due on the first day of September,

1890, was not paid oi or before twelve o'clock of that

day, or within the thirty days grace, to-wit : The next

succeeding thirty days thereafter, according to the terms

of the policy, and within the lifetime of the insured,

then it is your duty to find for the defendant-

Refused.

I charge you, that under the law of the contract, to-

wit : the statutes and the laws of California, the provi-

sion made in this contract for prompt payment of the

premium when due was a warranty that the premium

should be so paid, and that a failure of this provision

rendered the contract void under the statutes of Califor-

nia, as well as under the provisions of its own terms

found on its face. This provision was one which the

parties had a right to make, and having made it, it be-
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Ccame of the essence of the contract, and was binding

upon the contracting parties and upon the beneficiary

under the pohcy. The time within which the payment

was to be made was also of the essence of the contract,

and sickness or disabihty would not constitute an excuse

for non-payment which operated to defeat the lapse of

the policy, or prevent it becoming void for non-payment.

Refused.

If there was a failure to pay this premium within the

time fixed by the contract, it defeats the plaintiff's right

to recover in this action ; the policy lapsed and became

void by reason of that non-payment, and no promise of

an agent to accept the premium after the time when it

should have been so paid, would operate to renew the

policy, even the act of a person holding an agency of this

plaintiff, in receiving, receipting for and temporarily re-

taining the amount of the premium past due and for

the non-payment of which the policy had lapsed by its

own terms, would not operate as a waiver so as to renew

the policy or entitle the plaintiff to recover thereon,

DOOLITTLE & FOGG,
Attorneys for Defendant.

And afterwards, to-wit : an Wednesday, the 28th day

of September, 1892, the same being the twenty-seventh

judicial day of the regular July term of said Court, pres-

ent the Honorable Cornelius H. Hanford, United States

District Judge, presiding, the following proceedings were

had in said cause, to-wit

:
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Twenty-seventh Day.

Wednesday, September 28th, 1892.

Court met pursuant to adjournment, at 10:30 a. m.,

Hon. C. H. Hanford, U. S. District Judge, on tlie

bench, officers as of yesterday.

Cora E. Nixon..

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company,

Defendant.

This cause again coming on regularly for hearinof, the

Jury being called duly answered to their names, and the

cause thereupon duly proceeded by hearing the evidence

and arguments of counsel till the close of the case, when

the Jury being charged b}- the Court, retired to deliber-

ate on their verdict.

Now% after due deliberation, the said Jury came into

open Court, and being called, duly answered to their

names and return the following verdict, to-W' it

:

Cora E. Nixon,

P/aintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

Yc'i-dict.

We, the jurors in the case of Cora E. Nixon, plaintiff,

against the Pacific Mutual Life Insurance Company of
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California, defendant, find for the plaintiff, and award her

as principal and interest, the total sum of $10,991.75.

Ten thousand nine hnndrcd and ninety-one dollar and

seventy-five cents.

Foreman,

B. E. Haney.

And thereupon in open Court counsel for the defend-

ant gave notice of a motion for a new trial herein.

And, afterwards, to- wit: on Wednesday, the 29th day

of September, 1892, the same being the twenty-eighth

judicial day of the Kegular July Term of said Court;

present, the Honorable Cornelius H. Hanford, United

States District Judge, presiding, the following proceed-

ings were had in said cause, to-wit:

In the Circuit Court of the United States, for the District

of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance
Company of California (a corpora-

tion).

Defendant.

Order.

And now, to-wit: on this 29tli day of September, a. d.

1892, this cause came on for hearing on defendant's appli-

cation for five days within whic'i to file exceptions to the

charge and instructions of the Court to the jury, and

that all further proceedings in this cause be stayed for

ten days, from September 28th, 1892, to enable defend-

ant to prepare and file motion for new trial, and after due
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consideration it is b}' the Court ordered tliat defendant

be, and it is hereby granted five days from tliis date in

which to file exceptions to the charge and instructions

of the Court to the jury in this cause, and that all further

proceedings in this cause be stayed for ten days from

September 28th, 1892.

C. H. HANFORD,
Judge.

And, afterwards, to-wit; on the 3d day of October,

1892, there was duly filed in said Court in said cause, a

stipulation in the words and figures as follows, to-wit:

In the Glrciiit Court of the United States, for the District

of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

iStipiilatioii.

It is hereby stipulated and agreed by and between the

parties in the above entitled action that the defendant's

exceptions to the charge of the Court, as well as the bill

of exceptions prepared in form may be presented to and

signed by the Judge at the time the motion for new trial

in this cause is argued and determined by the Court, and

the time limited by Rule Twenty-three of this Court

within which said exceptions shall be taken and bill of

exceptions filed is hereby waived and the time extended

as above agreed upon, and also the time limited in the

order of Court heretofore made extending the time, is
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hereby extended until the hearmg and decision upon the

motion for new trial.

It is further stipulated and agreed that the time for

presenting the bill of exceptions of the record herein,

and the siojninof of the same is extended until the time of

hearinof and determination of the motion for new trial

herein; provided, that said bill of exceptions ready for

signing are served and filed herein within the ten days

from the date of the rendition of the verdict in this cause,

and that all proceedings in this cause shall be stayed

until the hearing and determination of the said motion for

new trial,

CARROLL, PALMER, BRINKER & RELFO,
Attorneys for Plaintiff,

DOOLITTLE & FOGG,
Attornevs for Defendant.

And afterwards, to wit : on Monday, the 3d day of

October, 1892, the same being at Chambers of said

Court, present the Honorable Cornelius H. Hanford,

United States District Judge, presiding, the following

proceedings were had in said cause, to wit

:

In the Circuit Court of the United States, District of

Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

And now, to wit : on this od day of October, a. d.
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1892, this cause came on for hearing upon the stipulation

signed by the parties hereto, stipulating that the time for

excepting to the charge of the Court to the jury, as well

as the time for presenting and signing bill of exceptions

to said charge and the time for presenting and signing

bill of exceptions of the record in this cause, as well as

all proceedings herein, be extended to the time of the

hearing and decision upon the motion for new trial filed

in this cause.

It is therefore ordered and adjudged, that the time for

excepting to the charge of the Court and for presenting

and signing bill of exceptions in form to said charge, as

well as the time for presenting and signing bill of excep-

tions of the record in this cause be, and the same is

liereby extended until the hearing and decision upon the

motion for a new trial filed herein, and all proceedings in

this cause are hereby stayed until a decision upon said

motion for new trial. C. H. HANFORD, Judge.

And afterwards, to wit : on the 3d day of October,

1892, there was duly filed in said Court in said cause a

motion for a new trial and an arrest of judgment, in the

words and figures as follows, to Avit

:

In the Circuit Court of the United States, District of

Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California

(a corporation),

Defendant.

i
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motion III Arrest of Jiidgiiiciit and Tor a IVciv

Trial.

Comes now the defendant herein, the Pacific Mutual

Life Insurance Company of Cahfurnia, and moves the

Court for an order vacating and setting aside the ver-

dict, and that judgment be not thereon rendered, and for

a new trial herein, upon the following grounds, to wit

:

1.

On the ground of irregularities in the proceedings of

the Court during the trial of said cause, by which the

defendant was prevented from having a fair trial of said

action.

2.

On the ground of irregularities in the conduct of the

proceedings of the adverse party, which prevented the

said defendant havins^ a fair trial of said action.

On the ground of misconduct of the jury during the

trial of said action and finding said verdict, which pre-

vented the said defendant having a fair trial of said

action.

On the ground that said verdict was given under the

influence of passion and prejudice on the part of the

jury, and thereby prevented this defendant having a fair

trial of said action.

5.

On the ground that said verdict is not supported by

the evidence in said cause.
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6.

On the ground of the insufficiency of the evidence to

justify the verdict in this action.

7.

On the ground that tliere was no evidence whatever to

support said verdict.

8.

On the ground tliat said verdict is contrary to the ev-

idence.

9.

On the ground tliat said verdict is contrary to law.

10.

On the ground that said verdict is contrary to the

charge and instructions of the Court to the said jury.

11.

On the ground that the Court erred in the admission

of evidence against defendant's objections and exchiding

evidence offered by defendant, all of which is fully shown

by the record in this cause.

12.

On the ground that the Court erred in its instructions

and charges to the jury.

13.

On the ground that the Court refused to give the re-

quests to charge and each of them prayed for by de-

fendant.

14.

On the ground that the Court erred in each of its sev-
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eral instructions and charges to the jury, as is more fully

shown by the exceptions of this defendant to said charge,

as shown and embodied in defendant's exceptions and bill

of exceptions to the charge of the Court to the jury in

this cause, which exceptions and bill of exceptions w^ere

this day filed in this cause with the Clerk of this Court.

15.

That the Court erred in permitting plaintiff's counsel

ill his closing argument to the jury, to make statements

outside of the record in this cause and not supported or

warranted by the evidence in the case, and statements

tending to arouse sympathy for the plaintiff and to create

passion and prejudice in the minds of the jury against the

defendant, a foreign corporation, whereby defendant was

prevented from having a foir trial.

16.

This motion is made on the minutes of the Court, the

notes of the evidence taken by the Judge and the short-

hand reporter, and upon all of the evidence in the case

and all rulings made and exceptions taken, and upon the

pleadings and proceedings on file in the Clerk's office, and

upon each of them, as well as upon the whole record in

this cause.

DOOLITTLE & FOGG,
Attorneys for Defendant.

And, afterwards, to-wit: on the 3rd day of October,

1892, there was duly filed in said Court in said cause, the

exception of the defendant to the charge of the Court, in

the words and figures as follows, to-wit:
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In the Circuit Court of the United States, District of

Washington, Western Division.

Cora E. Nixon,
J^lainiifj.

vs.

The Pacific Mutual Life Insurance

Company, of California,

(a corporation,)

Defendant.

Except ioai!>« and ISill of* Exceptions to Charge or

Courl.

Be it remembered, that on the trial of the above-en-

titled cause at the close of the evidence and before the

commencement of tlie anji'iiment of co^ansel to the jury,

the defendant handed to the Court, nine requests to

charge the jury on behalf of the defendant; said requests

to charge be consecutively numbered from one (1) to nine

(9) inclusive, which requests to charge were duly filed

with the Clerk of this Court.

That the Court refused to give the second request t<)

charge, as aforesaid, to which refusal and ruling the

defendant at the time duly excepted and exception

allowed by the Court.

That the Court refused to give the fourth request to

charofe, as aforesaid, to which refusal and ruling the

defendant at the time duly excepted and exception duly

allowed by the Court.

That the Court icsf'iised to give the sixth request to

charge, as aforesaid, to which refusal and ruling the
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defendant, at the time, duly excepted and exception

allowed by the Court.

That the Court refused to give the seventh request to

charge, as aforesaid, to which refusal and ruling the

defendant, at tlie time, duly excepted and exception

allowed by the Court.

That the Court refused to give the eighth request to

cliaroe, as aforesaid, to whicli refusal and rulino; the

defendant, at tlie time, duly excepted and exception

allowed by the Court.

That the Court refused to give the ninth request to

charge, as aforesaid, to which refusal and ruling the

defendant, at the time, duly excepted and axception

allowed by the Court.

Be it further remembered that after the argument of

counsel to the jury, in this cause the Court thereupon

orally, charged and instructed the jury touching the law

in this case and among other things stated to the jury as

follows, to-wit: " And the only issue in this case is, as

to whether or not, the second premium which fell due on

the first day of September, 1890, was paid,"

And the Court further charged and instructed the

jury, " She cannot hold this company liable upon any

promise of an agent of the company to accept anything

except actual cash for the full amount due, within the

time stipulated in the contract, but under the issues as

they are formed she must prove that she actually paid

the money and that the company got it."

And the Court further instructed and charged the

jury, that " under the terms of the contract and the law
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of the case the time when the money was due is a ma-

terial part of the contract which the company had a

right to insist upon and no tender of payment or offer of

payment after the lapse of the time would place her in

the same situation that actual payment would place her

in, provided the tender was refused or not accepted."

And thereupon the Court further instructed and

charged the jury as follows: " But an actual payment of

the money so that the full amount was received by the

compan}' when paid by the plaintiff in this cause is a pay-

ment of that premium; and if received and retained by

the compan}^ would be exactly equivalent to payment

within the period provided in the contract when it should

have been paid. In other woids a payment is as much a

payment made after the date when it was due and pay-

able, provided it was received and retained b}'^ the com-

pany, as if it had been made before that time. To which

charge of the Court to the jury the defendant then and

there duly excepted and exception allowed by the Court.

And thereupon the Court further charged and in-

structed the jur}': " Now, Mr. Frost appears by the

pleadings and the evidence to have been acting for this

company, and whatever he did within the scope of his

authorit}^ to represent the company will be regarded as

the act of the company. Acts of his unauthorized and

outside of the scope of his authority as an agent of the

company, are not binding upon the company unless he

assumed to act for the company, and the company knew

of his action and received and retained the benefit of his

action, and failed promptly to give notice to the plaintiff

that his act was not indorsed or approved by the com-

i
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pany." To wliicli ruling the defendant then and there

duly excepted, and exceptions allowed by the Court.

The Court thereupon further instructed and charged

tliejury: " If he received money from the plaintiff for

the company which he was not authorized at the time to

receive, and yet retained it and applied it to the use of

the company, with the knowledge of his superior officers

in the company, and if they failed to notify the plaintiff

that the payment was not approved or received by the

company, and failed to return the money, if they received

it, then it would be by reason of the failure of the com-

pany to repudiate his act promptly, equivalent to an

authorized act, and may be regarded as the ratification of

the action of an agent of the company in a matter in

which he was previously unauthorized."

To which charge of the Court to the said jury the de-

fendant then and there duly excepted and exception

allowed by the Court.

Thereupon the Court further charged and instructed

the said jury as follows: "If the plaintiff sent the

amount of the second premium on this policy to Mr.

Frost at Portland, to be applied as a payment of the

second premium on this life insurance policy, Mr. Frost

would have no right to receive and retain the money for

any other purpose than as a payment on the policy as the

second premium, according to the instructions sent with

the money. If, however, being unauthorized, he simply

retained the money temporarily, and promptly notified

the plaintiff that it had not been applied in pa_yment of

the premium, the company would not be bound by his act

in receiving the money. If, however, he retained the
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money after being requested or notified by the plaintiff to

return it, then his assunijDtion in the matter of acting as

trustee or agent for the plaintiff would be unwarranted,

and, as far as he was acting with the knowledge of the

managing officers of the company, would be binding upon

them in the same manner as where he acted for the com-

pany in any other respect.

To w^iich instruction and chargre of tlie Court to the

jury tlie defendant then and there duly excepted; and

exception allowed by the Court.

And thereuDon the Court further charo-ed and in-
1. o

structed the jury as follows: " Under the peculiar con-

ditions of this case it is one in which promptness and

actual good faith was required on both sides:

It was required of Mr. Frost, if he did not intend to

to apply the money he received in payment of this

premium, to make the policy good, that he should give

prompt notice. If he did give prompt notice, it was

incumbent upon Mr. Nixon, or Mrs. Nixon to act defi-

nitely in the matter of furnishing the additional certifi-

cates that were required, or notify him that they could

not or would not furnish them, and call for their mone^^

to be returned. If they did not notify Mr. Frost, and

ask for the return of the money, and it was yet retained

by Mr. Frost, with the knowledge of his superior officers

in the company, then it cannot be insisted that he was

asking as trustee or agent of the plaintiff in holding the

money, but it will be regard as money received and

retained by the company, and bind them to make an

application of it as a payment in accordance with the
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original intention and instruction of the plaintiff' in send-

ing it.

To which instruction and charge of tlie Court, the

defendant then and there duly excepted, and exception

allowed by the Court.

And, thereupon, the Court further instructed and

charged the jury, as follows :
" Now, it is for you to

take into account the testimony, the letters and corres-

pondence, which have been introduced, and decide what

eifect to give to this evidence, and determine whether the

company received this money or not, and whether it has

retained it after it should have returned it, in case the

company declined to receive it as payment ; and as you

decide that question, you will make up your verdict for

or against the plaintiff.

To which instruction and charge of the Court to the

jury, the defendant then and there duly excepted, and

exception allowed by the Court.

And, forasmuch as the refusal of the Court to o;ive to

the jury the defendant's requests to charge the requests

do not appear of record, and forasmuch as the above

mentioned instructions and charges given by the Court

to the jury, and defendant's exceptions thereto, and the

allowance of the said exceptions by the Court, do not

appear of record, the defendant prays that this, its

exceptions to the cliarge of the Conrt, and as its bill of

exceptions thereto, may be allowed and sealed.

And said exceptions are accordingly allowed, and this

bill of exceptions signed and sealed.

(Seal) C. H. HANFORD, Judge.
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And, afterwards, to-wit : On the 6tli day of October,

1892, tliere was duly filed in said Court in said cause,

the bill of exceptions of the defendant, in the words and

figures as follows, to-wit :

In the Circuit Court of the United States for the District

of Was/ling/on, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

Complaint.

Be it remembered, that all of the testimony and evi-

dence in this cause, was taken dow^n in shorthand by

Cliarles B. Eaton, official stenographer of this Court,

and that he has translated and extended his shorthand

notes into kmghand, and duly certified to the same, and

filed the same in this cause, witli the Clerk of this Court.

That said extended notes and translations contains, among

other things, each, question propounded, and the answer

thereto, of each witness that testified upon the trial of

this cause, together with ;^11 objections, rulings of the

Court and exceptions taken upon the trial of this cause,

and shiAVS all of the testimoii}'' and evidence offered and

introduced by each party, together with objections, rul-

ings of the Court and exceptions taken thereon.

That all of the letters, contracts and paperwritings.
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whatsoever, in evidence in this cause, was duly identified

by the reporter, by letter and figure.

Tliat each and all of said exhibits, both on the part of

the plaintifl and on tlie part of the defendant, are aj)-

pended to said extended notes of the shorthand reporter.

And said report contains all the testimony and evidence

in said case, and all of the exhibits properly marked and

identified, and all of which duly certified to by the said

reporter, is now on file in the offi^^e of the Clerk of this

Court, and a part of the record in this cause, and are

appended hereto and made part hereof, and the same are

now and hereby made a jiart of this bill of exceptions

w^ith the same and like efiect as if all the extended notes

of the shorthand reporter, and all of the testimony and

evidence in said cause, objection of counsel, rulings of

Court, exceptions taken and allowed, and all letters, poli-

cies of insurance, applications for insurance, and all paper

writings whatsoever referred to and appended to said ex-

tended notes of said sliorthand reporter was herein copied

and set out at lenoth, and that the same shall in all

respects be regarded '^and treated as if copied into this

bill of exceptions in haec verba. And upon the trial of

this cause before His Honor C. H. Hanford, District

Judge, and a jury duly impaneled and sworn, the plaintiff

to maintain and prove the issue on her part, offered in

evidence the policy of insurance upon which this suit was

brought, executed by the Pacific Mutual Life Insurance

Company of California to Thomas Lea IS'ixon, number

16594, and dated the first day of September, 1889, and

appended to the extended notes of the shorthand reporter

and marked " Exhibit A,'' and now on file as a part of
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the record in this cause in the office of the Clerk of this

Court.

The defendant objected to the introduction of said

pohcy in evidence for the reason that it shows upon its

face that it is only a part of a contract of insurance

which was made on September 1st, 1889, by and between

the defendant and Thomas Lea Nixon, the husband of

the plaintiff, and the insured under the policy. This

policy shows u])on its face that that it was issued in con-

sequence of the agreements and representations made in

the application, which application is made part of this

contract of insurance. So that upon its face it shows

that the contract is in two parts, and if either part is ad-

mitted we are entitled to have both — to have the con-

tract presented as a whole and not in part. As offered

then, we say, it is incompetent and inadmissible. And

defendant's counsel then and there tendered the other

part of the contract, the oriirinal of it, that the counsel

for plaintiff may ofl'er it in evidence, if he desires, and so

done, then defendant will make no objection to it.

The CoiH'^—Do 3^ou propose to offer the application, or

not, Mr. Relfe ?

Mr. Relfe—I do not, no, sir; I do not tliink it is neces-

sary for us to offer anything whicli is in the hands of the

opposite party wlio has pleaded it. If they desire to

offer it we sJiall make no objection to it.

TJie Court— I will overrule the objection. It will be

admitted in evidence and marked Exhil/it " A."

Mr. Fox—We desire an exception.

The Court—An exception is allowed.
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Thereupon plaintiff, Mrs. Cora E. Nixon, was called

as a witness in her own behalf, and after being duly

sworn, among other things, testified as follows :

I know Mr. Edward C. Frost.

Q. Do you know whether the second premium on the

policy sued hereon was paid or not ?

A. Yes, sir.

It was paid to Mr. Frost, The payment was made to

him by telegram, and was sent through the Merchant's

National Bank of Tacoma to Ladd & Tilton's Bank in

Portland. The money was transferred by the Ladd &

Tilton Bank in Portland, to Mr. Frost.

Counsel for plaintiff thereupon handed witness a paper

which the reporter then and there marked " Plaintiff's

Identification 1," and which is a letter dated October

23d, A. D. 1890, purporting to have been written by

Edward C. Frost to Thomas Lea Nixon; said letter is

appended as an exhibit to tha extended notes of the

shorthand reporter, and is on file in this cause.

Thereupon the witness stated that she had seen the

paper before, and that she found it on Mr. Nixon's desk

among his papers.

Thereupon counsel for plaintiff handed witness two

papers fastened together, which were marked by the re-

porter " Plaintiff's Identification 2," and which are

appended as exhibs to the extended notes of the short-

hand reporter, and are on file in the oflice of the Clerk of

this Court in this case.

And upon cross-examination Mrs. Nixon was handed

a letter by counsel for defendant, and asked if she wrote

the letter, to which she answered that she wrote and
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signed the letter, which was thereupon marked by the

reporter as " Defendant's Identification 1," and is now

appended as an exhibit to the said extended notes of the

shorthand reporter, and is now a part of the record in this

case on file in the office of the Clerk of this Court.

Upon re-direct examination Mrs. Nixon testified as

follows :

Mr, Relfe—I will ask Mrs. Nixon one question about

that.

Q. Mrs. Nixon, look at that envelope and letter

(** Plaintiff 's Identification 1 "). Can you state if that

envelope with the letter was found in Mr. Nixon's papers?

Mrs. Nixon—Yes, sir.

Mr. Relfe—Now, Your Honor, I oflfer in evidence this

letter and envelope, the letter has been marked " Plain-

tiff 's Identification 1," and the envelope accompanies it.

Mr. Fox—We object, in the first place, that they are

not sufficiently proved and no foundation has been laid

for their admission; and in the second place, that they are

inadmissible under the pleadings.

The Court—I will sustain the objection, I think it is

not legal evidence, for the reasons stated in the objec-

tion, and for the further reason that it is irrelevant.

Mr. Relfe—We except, your Honor.

The Court—Exception allowed.

Thereupon the plaintiff" called Edward C. Frost, who

being first duly sworn as a witness for the plaintiff', testi-

fied as follows

:

I am the General Agent for the Pacific Mutual Life

Insurance Company.
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Q. Please examine the envelope and the enclosure.

(" Plaintiff's Identification 1.") Did you write or author-

ize that letter to be written ?

A. No, sir.

Q. You don't know anything about it ? Was it sub-

mitted to 3^ou before it was sent ?

A. No, sir. Ever}^ letter that is written in the

office when I am present is submitted to me for my own

signature.

Q. You don't know anything about that, then ?

A. No, sir.

Q. Do you know wdio wrote it ?

A. I expect ' the bookkeper, my bookkeeper, at that

time wrote it.

Q. You never saw it before to-day ?

A. No, sir.

Mr. Relfe—Now, your Honor, we will re-offer this

this paper, "Plaintiff's Identification 1."

Mr. Fox—I make the objection that it is irrelevant,

immaterial and inadmissible.

TJie Court—I sustain the objection.

Mr. Relfe—I ask for an exception.

The Court—An exception is allowed.

The plaintiff, by her counsel, thereupon stated as fol-

lows :

" We now offer in evidence the company's receipt,

signed by the General Agent, Edward C. Frost, which

has been marked 'Plaintiff's Identification 2.'
"

Mr. Fox—I object to the paper which counsel offers

l.^eing received in evidence as a receipt. It is not any

such paper.



64 Pacific Mutual Life Insurance Co.

Mr. Relfe—I offer the paper for all the purposes of

this case.

Mr. Fox—Then I object to it as irrelevant, immaterial

and inadmissible.

The Court—I overrule the objection.

Defendant excepts and exception allowed.

Plaintiff's Identification 2, two papers fastened together,

received in evidence and marked " Plaintiff's Exhibit B."

The above and foreo;'oinQ^ includino; exhibits and stenosf-

rapher's report of the evidence, being all the evidence

offered and introduced on the part of the plaintiff to this

point.

Plaintiff Rests.

Thereupon the defendant, by its counsel, moved the

Court to grant a nonsuit, upon the ground that plaintiff

has failed to make out a case so as to put the defendant

upon its defense, w^hich motion was by the Court denied,

to which ruling the defendant then and there duly ex-

cepted, and exception allowed by the Court.

Defendant's Evidence.

Thereupon the defendant called William M. Fleming

as a witness, who, being first duly sworn, testified as fol-

lows :

That in September, 1890, he resided in the City of

Tacoma, and was special agent for the defendant, and

that a few days, possibly a week, after the premium on

the policy in suit became due he called at the office of

Mr. Thomas Lea Nixon and had a conversation with him

in reference to the policy in suit.
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Q. I will ask you to state what that conversation was.

To which question the plaintiff, by her counsel, ob-

jected, and objection was sustained by the Court; to

which ruling the defendant at the time duly excepted,

and the exce^Dtion allowed by the Court.

nil'. Fox—I now offer to prove by this witness that

within the thirty days after the premium fell due, within

the days of grace allowed, this witness, an agent of the

company, called upon Mr. Nixon and had a conversation

with him at his office, in which Mr. Nixon stated that he

did not intend to pay this premium, but proposed to let

the policy lapse.

To which offer the plaintiff objected, which objection

was by the Court sustained; to which ruling the defend-

ant excepted, and exception allowed by the Court.

Thereupon the defendant called Edward C. Frost, who,

being first duly sworn, testified, as follows :

On the same day that he received the money from the

Teller of the Ladd & Tilton Bank he communicated with

Mr. Nixon on the subject by letter, mailed through the

regular channel, the postoflfice, postage paid, the said

letter being in the words and figures as follows, to wit

:

October 31st, 1890.

Thomas L. Nixon, Esq., Tacoma, Washmgton:

Dear Sir:—I have this day received, through Messrs.

Ladd & Tilton, the sum of $517.80, which I hold in trust

for you. Kindly have the enclosed blanks properly filled

out by yourself and Mr. McCoy or Dr. Allan, and return

to this oflSce, on which they will be submitted to the

company and if approved^ I will receive the amount as
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payment of second annual premium clue September 1st,

and now lapsed for non-payment, and send you company's

receipt for same. Yours Very Truly,

Edward C. Frost."

Two blanks were enclosed in that letter. One which

required Mr. Nixon's own personal statement that he was

then in good health, had received no injury since the

policy lapsed, and desired to be reinstated; the second

was to be filled out by the medical examiner who made

the examination on first application of Mr. Nixon, stat-

ing that he was then in perfect health, or in as good

health as at the time of the application when the com-

pany received it.

Q. State whether or not the requests contained in

that letter as to having those blanks filled out and re-

turned, was ever complied with?

A. No, sir.

Q. Now, Mr. Frost, please state to the Court and

jury, what was done with the money for which you had

given that receipt, and with reference to which you wrote

Mr. Nixon on that day.

A. It remained with Messrs. Ladd & Tilton, and was

afterwards put to the credit of Mrs. Nixon at her call.

Q. And was never paid to the company'?

A. No, sir.

Q. I call your attention to this letter, which has been

marked, "Defendant's Identification 1." Did 3^ou re-

ceive that letter?

A. Yes, sir.

Q. About what time?

A. The 23rd of December a. d. 1890.
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Mr. Fox—This is a letter if j^our Honor please, which

Mrs. Nixon identified yesterday as one written by her-

self, to the witness. I now offer it in evidence. Being a

letter written and signed by the plaintiff in this cause, to

Mr. Edward C. Frost and marked, " Defendant's Exhibit

1," and now appended as an exhibit to the said extended

notes on file in the office of the Clerk of this Court in

this cause.

Q. Now% did you respond to that letter which has

just been read?

A. Yes, sir.

Q. When?

A, This letter was replied to the 26th day of Decem-

ber, 1890.

Q. Is this letter I hand you, the one you refer to?

A. Yes, sir.

Mr. Fox—We offer the letter in evidence.

Objected to by plaintiff. Objection overruled. Ex-

ception allowed.

Letter received in evidence and marked " Defendant's

Exhibit 2," and said letter is now appended to the said

extended minutes of the shorthand reporter of record in

this cause in the office of the Clerk of this Court.

Mrs. Nixon made no response to that letter.

Mr. Fox—I now offer if j^our Honor please, the letter

of May 1st, 1891, the enclosed certificate of deposit and

the envelope in which it was enclosed with original en-

dorsements, the signature of Mrs. Nixon on the envelope

being admitted.

To which the plaintiff' objected. Objection overruled,

by the Court. Exception allowed.
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The papers introduced in evidence and marked " De-

fendant's Exhibit 3," and are now appended to the said

extended notes of the shorthand reporter and filed in the

office of the Clerk of this Court, in tliis cause.

Thereupon letter written in April, 1891, by Mr. Frost

to Mrs. Nixon, was identified and received in evidence,

and marked " Defendant's Exhibit 4," and which is now

appended to the said extended notes of the shorthand

reporter, and of record in this cause in the office of the

Clerk of this Court.

The defendant thereupon offered in evidence the appli-

cation of Mr. Nixon for the policy of insurance sued on

in this action, and same was received in evidence and

marked " Defendant's Exhibit 5," and same is now ap-

pended to the said extended notes of the shorthand

reporter and is on file and of record in this cause.

Thereupon both plaintiff and defendant announced that

they had no further evidence to offer in the case, and this

concluded the evidence in the ease.

And forasmuch as the facts aforesaid and the decis-

ions of the Court thereon do not appear of record, the

defendant prays that this, its bill of exceptions, may be

allowed, and the same is allowed and sealed accordingly.

C. H. HANFORD, (Seal)

Judf^e.

Presented Dec. 28th, 1892.
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Dollars 10,000.

The Pacific Mutual

Life Insurance Company op California.

Age, 40. No. of Policy, 16,594.

Dividend Investment Policy. Endowment.

This Policy of Insurance

Witnesseth that The Pacific Mutual Life Insurance

Company of California, in consideration of the represen-

tations made to them in tlie application therefor, and of

the agreements therein contained, which application is

made a part of this contract, and of the sum of five

hundred and seventeen dollars and 80 cents, and of the

annual payment of a like amount, to be paid on or before

twelve o'clock noon of the first day of September in every

year during the continuance of this policy, does insure

the life of Thomas L. Nixon of Tacoma, in the County

of Pierce, and Territory of Washington, in the amount

of ten thousand dollars, for the term of twenty years.

And the said company does hereby promise and agree to

pay the amount of the said insurance at its office in the

City of San Francisco, to said Thomas L. Nixon or assigns,

on the first day of September, 1909. Or should the per-

son whose life is hereby insured die previous to the date

last mentioned, leaving this policy unassigned, the said

amount shall be payable, upon due notice and satisfactory

proof of the death of the said insured, to Cora E. Nixon,

wife of said Thomas L. Nixon.

In case of the maturity of this policy, the balance of

the year's premium, and all indebtedness due or to be-

come due to the company from the insured, or beneficiary,
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shall first be deducted from the amount payable here-

under.

This poHc}' is issued and accepted by the insured, and

the owner thereof, on the following conditions and agree-

ments:

First—That this policy is issued upon the ''dividend

investment plan," and the said company agrees that

should the premiums be paid as herein stipulated for

fifteen full years from the date hereof, and that should

the life insured survive said period of fifteen full years,

that said company will pay the beneficiary under this

policy, at the expiration of said period, its equitable pro-

portion of the Dividend Fund^ in accordance with the

options of the second condition of this policy.

Second—At the close of the Dividend Period the said

insured under this policy has the following options:

1. To withdraw in cash the accumulated dividends,

toofether with the oruaranteed surrender value mentioned

upon the margin of this policy, in which case the insur-

ance shall then terminate. 2. To withdraw the dividend

in cash and allow the guaranteed cash value to remain

with the company, in which case the policy can be con-

tinued in force, according to its terms, as an ordinary

participating policy, or (provided premium payments con-

tinue) entered for an additional dividend period, the rate

being the sanid as previously paid. 3. The full amount

of the guaranteed value and dividend may be used in the

purchase of full paid life or endowment insurance. 4.

The guaranteed cash value, or the dividend, or both funds,

may be used for the purchase of an annuity, payable in

cash through life. Provided, however, that due notice
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in writing shall be given said company by the owners

hereof before the expiration of the dividend period of the

option selected, and if no such written notice is received

by said company, said company shall have the unques-

tioned riglit to exercise any one of the options herein pro-

vided for; and provided further, that the option of

continuing the insurance in any form beyond the time, or

for a larger amount than provided for in the original

policy, shall be contingent upon the said insured at that

time furnishing to the company satisfactory evidence of

being in proper insurable condition. This policy shall

not be entitled to any share in the Dividend Surplus of

said company, other than at such times and after the

manner and upon the conditions prescribed in this sec-

tion.

Third—After premiums upon this policy have been

duly received by said company for not less than three

complete years, a paid-up policy without profits may be

issued for the same amount as is allowed by the rules of

the company on the surrender of corresponding ordinary

policies; provided always, that surrender of this policy,

duly receipted, be made to the company at San Francisco,

Gala., while by its terms in full force and eflfect, or within

ninety da3's of its date of lapse.

Fourth—That after the payment of the first premium

hereon, a grace of thirty days for the payment of premium

shall be allowed, but only in case the same is paid during

the life-time of the insured aforesaid:

Limits of Occupation—During the first two years of

the continuance of this policy the hfe insured hereunder

is not permitted to engage in blasting, mining, or sub-
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marine occupations, or in the production of highly in-

flammable or explosive substances; or to work or manage

a steam engine, or a circular saw, in any capacity; or to

eno-ao-e as a mariner, engineer, fireman, conductor, brake-

man, or laborer in any capacity or service upon any sea

sound, inlet, river, lake or railroad; or to enter any mili-

tary or naval service whatever, excepting into the militia

when not in actual service, without permission in w^riting

signed by the President or Vice-President and Secretary

or Assistant Secretary. Should death occur in conse-

quence of a violation of any of the foregoing provisions, a

special waiver not having been previously obtained from

said company, then in such case this policy shall be null

and void.

Assignment—That this policy shall not be assigned

without the consent of the company in writing being first

obtained, and in such case due proof of interest must be

produced with the proofs of death.

Alterations—That no alteration or waiver of the con-

ditions of this policy shall be valid, unless made in writ-

ing at the office of said company in San Francisco, and

signed by the President or Vice-President and Secretary

or Assistant Secretary.

Provided, however, that after two years from the date

hereof, and the full payment of premiums hereon for two

years, the only conditions which shall be binding upon

the holder of this policy are: that he shall continue to pay

the premiums at the times and place and in the manner

herein stipulated; that the regulations of the company as

to age shall be observed; and that proof of loss and action

for recovery, if any, shall be made and brought as pro-
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vided. In all other respects, after the expiration of said

two years, and payment of premiums as aforesaid, the

liability of said company shall not be disputed, unless the

deatli shall have been caused by the wilful act of the

beneficiary hereunder.

In witness whereof, the said The Pacific Mutual Life

Insurance Company of California has, by its President

and Secretary, signed and delivered this contract at the

City of San Francisco, this first day of September, in the

year one thousand eight hundred and eighty-nine.

Examined.

" J. N. PATTON," '' GEO. A. MOOEE,"
Secretary. President.

The cash value of this policy, in addition to the divi-

dend, all previous premiums hereon having been paid,

will, upon the expiration of the Dividend Period, viz:

September 1st, 1904, be ($6,430.00), six thousand four

hundred and thirty dollars.

[Endorsed]:

Number 16,594.

Register No., I.

The Pacific Mutual Life Insurance Company of Cali-

fornia, San Francisco,

20 Year Endowment D. I. Policy on the Life of

Thomas L. Nixon, in favor of Wife.

Amount, $10,000.00.

Date, September 1st, 1889.

$517.80. Annual payment, payable on the first day

of September.



74 Pacific Mutual Life Insurance Co.

PlaiiitifF's Ident, 1,

Plaintiff's Exhibit '' C," (Part 1.)

Portland, Ore.<ron, Oct. 23d, 1890.

TJios. L. N^ixon, Esq., Tacoma, Wash.

Dear Sir :

—

I find, upon examination of our records, that your hfe

premium in amount $517.80, has not been received at this

office. As this directly affects your own interest, will

you kindly notify me by return of your intentions, and

oblige, Yours very truly,

Edward C. Frost.

Plaintiff's Ident. ].

Plaintiff's Exhibit ^' C," (Part 1.)

Pacific Mutual Life Insur.

ance Co. of California.

Edward C. Frost, General

Agent Oregon & Washing-

ton, Office, N. E. Cor.

Third and Oak Streets,

Portland, Oregon.

Filed Sept. 27th, 1892. A. Reeves Ayres, Clerk

Stamped Portland, Ore.,

Oct. 23, 4 P. M. 90.

Thomas L. Nixon, Esq.,

Tacoma,

Wash.

Plaintiff's Ident. 2.

Exhibit ''B."

Portland, Oregon, Oct. 3, 1890.

Received from Ladd & Tiltoii, Bankers, five hundred

seventeen 80-100 dollars, for account Thomas L. Nixon,

policy per telegraphic instructions from Merchant's Natl.

Dated Bk. Tacoma, 10-31, 1890.

$517.80. Edward C. Frost, Agt.

Duplicate.
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Stamped, Ladd & Tilton, Bankers, Oct. 31, 1890.

Paying Teller.

Filed SejDt. 27tli, 1892. A. Keeves Ayres, Clerk.

Plaintiff's Ident. 2.

Plaintift^'s Exhibit ''B."

Receipt of Frosfc, $517.80, Oct. 31st, 1890.

Ladd & Tilton, Bankers.

Portland, Or., Oct. 31, 1890.

Merchant 's Natl. Dank, Tacoma, Wash.

Dear Sir :

—

We debit $517.80 pd. E. C. Frost, Agent, as per your

telegram of to day, herewith please find his receipt.

Stamped, (Received Nov. 1, 1890. Answered.)

Yours truly,

Ladd & Tilton.

Filed Sept. 27th, 1892. A. Reeves Ayres, Clerk.

Defendant's Exhibit 1.

Defendant's Ident. 1.

Tacoma, Wash., Dec. 22nd, 1890,

Mr. E. C. Frost,

Dear Sir :

—

If you do not mean to accept the amount of premium,

$517.80, on Mr. Nixon's life insurance policy, as such, I

shall be pleased to have it returned, so that I may use it

towards paying taxes. Mr. Nixon is not yet well enough

to furnish a perfect health certificate, although he is gain-

ing rapidly. I was under a false impression when I sent

the money, thinking the time had not lapsed, but that

the "30 days " was just up, the last of Oct. instead of
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the first, making difference of a whole month ; had gotten

the idea from yom' letter of the 23d Oct., supposing from

that, the time was not passed ; and not wishing to worry

my husband about it, he having said " he felt that he

could not spare so large an amount, when he was not able

to earn more, and guessed he would let it go." Under-

took to attend to it myself, without sufficiently looking

into the matter, and as I did not know where to find Mr.

Flemming, he having no office here, sent the money direct

to you. If Mr. Nixon wishes to be reinstated when he

returns, he can then send the money ; he is delighted

with the climate at 'St. Helena, California, and does not

wish to spend another winter in Tacoma.

Please accept Christmas Greeting for yourself and

wife, from Yours ver}^ truly,

817 N. K. St., Tacoma. COKA E. NIXON.

Filed Sept. 27th, 1892. A. Reeves Ayres, Clerk.

State of California, f
• V ss

City and County of San Francisco.
^

Samuel M. Marks, Assistant Secretary of the Pacific

Mutual Life Insurance Company of California, being

duly sworn deposes and says : that the foregoing and

annexed application for insurance to said company by

Thomas L. Nixon, dated August 15, 1889, is a true and

correct copy of said application, in which Policy No.

16,594 was issued. Samuel M. Marks.

Subscribed and sworn to before me this 19th Septem-

ber, 1892. Geo. T. Knox.

(Seal) A Commissioner of Deeds for the State of

Washington at San Francisco, California.

Filed Sept. 27, 1892. A. Reeves Ayres, Clerk.
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Defendant's Exhibit 3, (Part 1)

Portland, Oregon, May 1st, 1891.

A/rs. T. L. Nixon, Tacoma^ Wash.

Dear Madam—
Enclosed please find certificate of deposit No. 73,B73,

in amount $517.80, that we failed to enclose in our letter

to you under date April 30th.

Very Truly Yours,

Edward C. Frost.

Per H.

Defendant's Exhibit a, (Part 3)

Refused, Cora E. Nixon.

59 Home Office Building

Pacific Mutual Life Ins. Co.

Of California.

Edward C. Frost, Gen. Agt.,

Oregon and Wash. Office,

N. E. cor. Third & Oak Sts.

Portland, Oregon.

Stamps 5 2 cent and 1 10

cent.

2239 1597 Rec. May4,91

1661 1211

Edward C. Frost,

Tacoma,

Pierce Co. Wash.,

Portland, Or., May 5, 1891.

Registered.

Stamped, Portland, Oregon, May 2, 1891.

Filed Sept. 27, 1892. A. Reeves Ayres, Clerk.

Defendant's Exhibit 4.

Portland, Oregon, April 30th, 1891.

Mrs. T. L. Nixon, Tacoma, JVas/i.^

Dear Madam

—

We have this day placed to your credit with Ladd &

Tilton, Bankers of this city, the amount of $517.80.
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Said sum havincr been received from you October 31st,

1890, and held in trust by me; in accordance with terms

embodied in my letter of same date.

I have carefully and thoroughly submitted all the facts,

correspondence, &c., in this case to the home office for

their consideration, and tliey instruct me to say that njy

position in this matter is eminently correct; there is no

legal claim under Policy No. 16594, as said policy lapsed

and was not restored to risk. Therefore the blanks

requested cannot be furnished.

Pespectfully yours,

Edward C. Frost.

Filed September 27th, 1 892. A. Reeves Ayres, Clerk.

Defendant's Exhibit 2.

Portland, Oregon, Deer. 26, '90.

Siy North K St., Tacoma, Wash.,

Dear Mrs. Nixon

—

Yours of the 22d iiist. to hand. I called to see you

in Tacoma one day only after yourself and Mr. Nixon had

left for the South. Knowing the state of Mr. Nixon's

health at the time the policy payment was due, I sent

him several notices and asked my agent Fleming to see

him also; but not hearing, I concluded he did not want to

carry it. I sent however, several reminders to him, as the

Policy allows 30 days grace. After the 30 days the

Policy can only be restored during 90 days unless the

deposit of premium is made with the agent or company.

This 3V3U have done, and now you must decide what to

do, for if you withdraw the deposit you will forfeit the

right to restore the Policy to risk, as the 90 days are
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gone by. I thought from what I heard from Dr. McCoy

that in aU probabiHty Mr. Nixon would by this time be

able to pass the required test, which is not severe, and if

you think he is able, and will give me the permission, I

will write to the Compan}^ and have the nearest Medical

Examiner to where he is staying, see him. It is a pity

that he should lose the insurance, which he may not be

able to o'et ao-ain even if he wants to, and also to lose the

money he has already paid in.

I expect to be in Tacoma in January, and will call and

see you about this. However, if in view of the case you

desire to have the deposit i-eturned, I will do so at once.

Wife joins me in kindest regards and hopes for Mr.

Nixon's perfect recovery. With many "Happy New
"V" "
1 ears,

Yours ver\^ truly,

E. C. Frost.

(Written on side of sheet.)

I assure you I would and have done all in my power to

protect your interests. All Life Ins. Cos. are very strict,

and if I had accepted the payment when sent by you I

shotdd be held liable to forfeit my bonds of $7,500.00.

Filed Sept. 27, 1892. A. Reeves Ayres, Clerk.

Index.

PlaiiitilT's Case.

Witness

—

Davis, R. J., called, page 20.

Frost, Edward C, called, page 16; cross-exam-

ined, page 18.
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Nixon, Mrs. Cora E., called, pao-e 5; cross-ex-

amined, page 11; re-direct, 13.

Nixon, Mrs. Cora E., recalled, page 23.

Orr, Edward S., called, page 14.

Motion to strike out part of amended com-

plaint, page 2.

Plaintiff rests, page 25.

Witness

—

Fleming, William M., called, page 29.

Frost, Edward C, called for defendant, page 31;

cross-examined, 41.

Motion for non-suit, page 25-27.

Motion to strike out part of reply, page 28.

Defendant's requests to charge jury, page

52-56.

Court's Charge to the Jury, page 57-63.

Testimony closed, page 51.

In the United States Circuit Court for the District of

Washingt07i, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company (a corporation).

Defendant

Transcript of Testimony taken on the trial of the above

entitled action before Honorable C. H. Hanford, J.,

and a jury, at the Conrt room of said Cotirt, in Ta-

conia, Pierce County, Washington, on the 2'jth and

28th days of September, i8g2.
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Appearances.

For the plaintiff

—

Mr. Kelfe, of Seattle, Mr. Thomas Carroll and Mr.

Leroy Palmer, of Tacoma.

For the defendant

—

Mr. Charles N. Fox, of San Francisco, Cala., and Mr.

Charles S. Fogg, of Tacoma.

Tacoma, Wash., 11 a. m.

Tuesday, September 27th, 1892.

This cause coming on regularly for trial on this day, in

open Court, and at a regular term of this Court, the

plaintiff being present in person, with her attorneys, and

the defendant being represented by its attorneys, a jury

having been duly impaneled and sworn to try the case,

thereupon proceedings were had and testimony taken as

follows:

T/ie Court—Gentleman of the jury, you will now be

permitted to sejiarate until two o'clock. You must not

converse about the case with each other nor with an}^

other persons, nor listen to anything that may be said

about it by anybody. Have no intercourse whatever w^ith

the attorneys, witnesses, or other persons interested in

the case. Try to avoid, as much as possible, getting any

impression about the case outside of the court room.

Court will now take a recess until two o'clock.

Tacoma, Wash., 2 p. m.

Tuesday, September 27th, 1892.

All present
;
proceedings continued pursuant to ad-

journment.
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J/r. Rclfe— If the Court please, we wish to make a

motion to strike out a portion of the matter in the

amended comphiiiit on tlie ground tliat it is redundant

and irrelevant. The clauses we move to strike out are

the fifth and sixth clauses.

After argument by counsel.

The Court—I will deny the motion. It may have

been unnecessary to have this matter in the answer^ and

it is a part of the contract sued upon and alleged to be a

part of the contract.

Mr. Relfe—Will your Honor give us an exception ?

The Court— K.W exception is allowed.

Plaintiff's ca-e opened to the jury by Mr. Palmer.

Defendant's case opened to the jury by Mr. Fox.

Mr. Relfe—If your Honor please, we will first offer in

evidence the policy upon which suit is brought. The

policy I offer in No. 16,594, executed by The Pacific Mu-

tual Life Insurance Company of California to Thomas

Lea Nixon, dated the 1st day of September, 1889.

Mr. Fox—We object. That is incompetent as offered

for that it shows upon its face that it is only a part of a

contract of insurance which was made September 1st,

1889, by and between this defendant and Thomas Lea

Nixon, the husband of plaintiff, and the insured under

the pohcy. The policy shows upon its face that it was

issued in consequence of the agreements and representa-

tions made in the application, which application is made

part of this contract of insurance. So that upon its face

it shows that the contract is in two parts, and if either

part is admitted we are entitled to have both—to have

the contract presented as a whole and not in 23art. As
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offered tlien, we say, it is incoinpetcnt and inadmissible.

And I now tender the counsel the other [)art of the con-

tract, the original of it, and he may offer it if he likes,

and then we will make no objection to it.

T/ie Coitrt—Do you propose to offer the application or

not, Mr. Relfe]

Mr. Relfe—^I do not, no sir; I do not think it is neces-

sary for us to offer anythinc^ which is in the hands of the

opposite party who has pleaded it. If they desire to

offer it, we shall make no objection to it.

The Coiu't—I will overrule the objection. It will be

admitted in evidence and marked Exhibit A.

Mr. Fox—We desire an exception.

The Cotirt—An exception is allowed, and it will be

considered as read to the jury.

Paper referred to, received in evidence, and marked

"Plaintiff's Exhibit A."

Air. Relfe—We will call as our first witness, Mrs. Cora

E. Nixon.

Mrs. Cora E. Nixon, Plaintiff, called as a witness on

her own behalf, being first duly sworn, testified :

Examination- in-Chief by Mr. Relfe.

Q. You are the plaintiff in this, are you not ?

A. I am.

Q. The widow of Thomas Lea Nixon ?

A. Yes.

Q. Do you know Mr. Frost ?

A. Yes.

Q. You know Mr. Edward C. Frost, who was con-

nected with The Mutual Life Insurance Company of

California %
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A. I do know liiiii.

Q. Did you know liini in the year 1889 and 1890 ?

A. I do not remember of seeinix liim at that time.

Q. I (hd not ask you if you saw liini; did you know him ?

A. Yes, sir.

Q. Do 3''ou know liis signature ?

A. No, sir.

Q. Do you know whether the second premium on the

policy, sued hereon, was paid or not ?

A. Yes, sir.

Q. It was paid ?

A. Yes, sir.

Q. To whom was it paid ?

A. To Mr. Frost.

Mr. Fox—Which premium are you inquiring about?

Mr. Relfe—The second premium
;
you admit payment

of the first %

Mr. Fox—Yes, sir.

Q. What relation, do you know, did Mr. Frost then

occupy towards this defendant, The Pacific Mutual Life

Insurance Company 1

A. That of ofeneral afjent.

Q. How much was the amount of that premium paid

to him, under this pohcy ?

A. $517.80.

Q. How was the payment made to him ; what was

the method of payment ?

A. It was sent by a telegram through the bank.

Q. Through what bank ?

A. Through the Merchant's Bank of Tacoma, the

Merchant's National Bank, of Tacoma,
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Q. Directly to Mr. Frost ?

A. To Laclcl & Tilton's Bank.

Q. Laclcl and Tilton ?

A. I believe so,

Q. Where ?

A. In Portland.

Q. The money was delivered by the Ladd & Tilton

Bank in Portland, to the Merchant's Bank here, for Mr,

Frost ?

A. It was sent by the Merchant's Bank, to Portland

to Mr. Frost, through Ladd and Tilton's Bank, I think.

Q. Transferred to Mr. Frost ?

A. Yes, sir,

Q. Is that it ?

A. Yes, sir,

Q. How did the Merchants' Bank come to send it ?

A, The Assistant Cashier sent it.

Q. Who directed th Assistant Cashier to send it 1

A. I did.

Counsel hands witness a paper which the reporter has

marked "Plaintiff's Identification 1."

Q. I wish you would look at this paper, "Plaintiff's

Identification 1." I will ask you whether you have ever

seen that paper before ?

A. Yes, sir; I have.

Q
A
Q
A
Q

Where did that paper come from, if you know ?

It came from Mr. Frost.

I mean, where you find it,—where did you see it ?

On Mr. Nixon's desk.

It was on Mr. Nixon's desk ?

A. Yes, sir.
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Q. Among his paper ?

A. Yes, sir.

Two papers, fastened together, which have been marked

by the reporter *' Plaintiff 's Identification 2," handed to

witness.

Q. I will ask you if you have ever seen these papers

before ?

A. I have seen them.

Q. State where they came from, and who received

them ?

A. They were received by the Merchant's National

Bank, and Mr. Davis gave them to me.

Q. Mr. Davis is the Cashier 1

A. Yes, sir.

Q. They were received by the bank, and the Cashier

gave them to you ?

A. Yes, sir.

Q. Mrs. Nixon, what was the date of this payment ?

A. The 31st of October, 1890.

Q. Will you explain wh}^ it was not paid earlier?

No answer.

Q. What effort did you make before that to pay it

during October, or any other time ?

A. I tried to find Mr. Fleming, the local agent here,

who I supposed was the proper person to pay it to.

Q. Well, could you find the local agent, Mr, Flem-

infy ?

A. He was out of town.

Q. What effort did you make to find him ?

A. I went in company Mith my cousin, who knew
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where he boarded, and knew him, to his hotel, the Pahner

House; he was not in,

Q. He was out of town, was he ?

A. We were told he was out of town; I don't remem-

ber where.

Q. Do you know whether he returned to town before

the end of October or not ?

A. I don't think he did; I did not liear of it.

Q. Well, what, if anything, did you hear?

77ie Coi{.rL-\ think you are liable to spend time unneces-

sarily on irrelevant matter,-:, from the opening statements

made on both sides. The reasons for not paying the pre-

miums sooner, and the conversations or correspondence

that occurred, the statement that Mr. Nixon had said he

would not pay any more premiums—all those things I

think are immaterial. The liability of this company

would be fixed, if at all, by what occurred at the time

the money was sent and received by Mr. Frost, and what

occurred after that, not what occurred before.

Adr. Relfe—I understand it is insisted, or will be, by

the defendant, that the mere fact of payment after matu-

rity, under the contract constitutes a forfeiture, or justifies

the forfeiture unless we showreasons thatwould explain and

satisfy that objection we will have no right to recover. I

only wanted to ask one further question in that connection,

and that was, wdiat, if anything, she heard as coming from

the local agent in reference to the payment or non-payment

of that premium during the month of October.

The Court—I do not think it would benefit either party

to go into matters of that kind. The terms of the policy

and the actual transactions that took place, what was
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said, done or written in connection with the actual pay-

ment of the money, is all that has any le^al bearing on

this case.

yJ/r. Relfe—We propose to show, your Honor, that it

was approved by the company and its agent that we might

defer payment, and we were told that if it was paid any

time durino- the month of October it would be sufficient.o

Now, we say, if that is the fact the company is estopped

from charging us with dereliction on that ground, inas-

much as we did not pay within the time indicated; and

certainly they could not adopt such a course of con-

duct as would lead us to delay our payment and then

attempt to take advantage of that fact, and we now

simply offer, in good faith, to show the cause of that

delay, and offer this testimony for the purpose of bring-

insf out that feature and none other.

The Court—I have indicated my views simply from a

desire not to have the case weighted down with inquir-

ies about matters that are not important and which can-

not be taken into legal consideration. Of course there

has been no objection and I have volunteered my opinion

on these questions, but I am willing to sustain an objec-

tion made on either side to any offer of such testimony as

was proposed in the opening statements of counsel on both

sides, either to prove excuses for not making the pay-

ment sooner, or to show what took place in the way of

conversation or correspondence between the parties prior

to the time that the money was sent.

Mr. Relfe—We will put the question so as to get the

ruling of the Court, if objection is made.
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Q. I will ask you this question: What, if anything,

did you hear as comino- from the agent of the company

here, to the effect that the payment of that second prem-

ium might be made at -duy time before the last of Octo-

ber, 1890?

M?". Fox—That is objected to as incompetent and in-

admissible under tlie contract, and irrelevant and imma-

terial under the pleadings.

The Court—I will sustain the objection.

Mr. Relfe—-We desire an exception.

TJie Court—An exception is allowed.

Q. Your husband died April 16th, 1891?

A. Yes, sir.

Q. Did any other premium become due, or did he die

before any further premiums became due?

A. He did.

Mr. Relfe—Take the witness.

Cross-Examination by Mr. Fox.

Q. Mrs. Nixon, do you remember what day you sent

that money, the day yow. say you ordered the bank to

forward it by telegram?

A. The 31st day of October, 1890.

Q. Where was your husband at that time?

A. He was at home.

Q. You are not the party who made this contract of

insurance, are you?

A. Air. Relfe—That is objected to as immaterial and

irrelevant, and asking a legal question of the witness.

The Court—I overrule the objection. She can state

what her understanding about it was. Of course, the
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contract shows upon its face who the parties to it wore,

but it IS proper cross-examination.

A. I would judge that I was interested in the con-

tract as much as any one.

Q. Well, whatever your interest was, is si iown by

tlie contract itself, is it not ?

A Yes, sir.

Q. Did you not know at the time you sent that money

and sometime before that, that your husband had refused

to pay that premium ?

A. I did not.

Q. Did he not tell you that he would not pay it ?

A. No, sir.

Q. Did you not write Mr. Frost, that he had told

you that he would not pay it, and so you took it upon

yourself ?

A. I do not remember that I did.

Paper handed witness.

Q. Look upon that paper, Mrs. Nixon, and say if that

is your handwriting.

A. That explains itself, as well as I can.

Q. But did you write that letter ?

A. I did.

Q. And that is your signature and in your writing ?

A. Yes, sir.

Mr. Fox— I ask you to have that letter marked for

identification.

Letter referred to, marked "Defendant's Identifica-

tion 1."

Q. I will ask you, Mrs. Nixon, to look at the signa-.
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tores to this application for life insurance, and say whether

that is 3^our husband's signature or not.

Afr. Relfe—We ^vill admit that it is.

Mr. Fox~"^\\^i is all.

Re-Direct Examination by Mr. Kelfe.

Q. I would like to ask you, with the permission of

counsel, a question which I forgot on the examination-in-

chief I will ask you, Mrs. Nixon, if, after the death of

your husband, you applied to the company, or its agents,

for blanks upon which to make the proof of death ?

A. I did.

Q. Were they furnished ?

A. No, sir.

Q. Were they refused ?

Mr. Fox—There is no issue made on that point. The

only issue we make in this case, is as to whether they

paid that second premium.

The Court—I do not think you need to go into that.

Mr. /?e/A—That is ah, then.

Mr. Fox—T(\2.i is all.

Examination of Mrs. Nixon closed.

Mr. Edward S. Orr, called as a witness for the plaintiflP)

and having been first duly sworn, testified :

Examination-in-Chief by Mr. Relfe.

Q. Do you live in Tacoma ?

A. Yes, sir.

Q. Did you know Mr. Nixon in his lifetime ?

A. Yes, sir.

Q. Do you know Mrs. Nixon ?

A. Yes, sir.
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Q. Do you know Mr. Fleming, the Local Agent of

The Pacific Mutual Life Insurance Company ?

A. Yes, sir.

Q. Did you know him in 1889 and 1890 ?

A. I knew him in 1890.

Q. I will ask you whether Mr. Fleming at any time

said anything to you to be conveyed to Mrs. Nixon, as to

whether the second premium on this policy—this Nixon

polic}-— could be paid any time during the month of

October, before the last of the month ?

Mr. Fox—I object to that as irrelevant, immaterial

inadmissible under the pleadings, and incompetent.

The Court— I sustain the objection,

Mr. Re//e—We ask for an exception.

The Court—An exception is allowed.

Mr. ReIfe~T\mt is all.

Mr. Fox—That is all.

Examination of Mr. (Jrr closed.

Mr. Relfe—Judge Fox, do you admit that the signa,

to Plaintiff's Exhibit 1, is Mr. Frost's signature, and

admit that he wrote that letter ?

il/r. Fox—We cannot admit that that letter was written

by Mr. Frost.

Mr. Relfe—The letter is typewritten; do you admit that

it is his signature ?

Mr. Fox—We cannot admit that.

Mr. Relfe—Do you refuse to admit that he wrote this

letter or authorized it to be written, or signed it ?

Mr. Fox—Yes, sir.

Mr. Relfe—Then I will have to ask Mrs. Nixon one

question about that. Mrs. Nixon, look at that envelope
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and letter ("Plaintiff's Identification 1.") Can you state

if that envelope, with the letter, was found in Mr.

Nixon's papers ?

Mrs. Niron—^Yes, sir.

Mr. Rclfe—Now, your Honoi-, I offer in evidence, this

letter and envelope, the letter has been marked " Plain-

tiffs Identification 1," and the envelope accompanies it.

Mr. Fox—We object; in the first place, that they are

not sufficiently proved, and no foundation has been laid

for their admission, and in the second place, that they are

inadmissible under the pleadings.

The Court—I will sustain the objection. I think it is

not legal evidence, fur the reason stated in the objection,

and for the further reason that it is irrelevant.

J/7'. Relfe—We except, your Honor.

The Court-—Exception allowed.

Mr. Relfe~\\Q will call Mr. Frost on that point.

Mr. Edward C. Frost called and sworn as a witness

for the plaintifi' testified:

Examination-ix-Chief, by Mr. Relfe.

Q. You are Mr. Edward C. Frosts

A. Yes, sir.

Q. The General Agent of The Pacific Mutual Life

Insurance Company?

A. Yes, sir.

Q. Please examine this envelope and the enclosure

("Plaintiff's Identification 1"). Did you write or author-

ize that letter to be written?

A. No, sir.

Q. You don't know anything about it?
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A. It was sent from my office I see, and signed by

the bookkeeper, I presume.

Q. You don't know anything about it? Was it sub-

mitted to you before it was sent ?

A. iS'o, sir. Every letter that is written in the office

when I am present is submitted to me for my own sig-

nature.

Q. You don't know anything about that, then?

A. No, sir.

Q. Do you know who wrote it?

A. I expect the bookkeeper; my bookkeeper at that

time wrote it.

Mr. Fox—Well, do you know? Do you know who

did write it? That is the question.

A. I did not see it written, sir; I coukl not. No, I

don't know.

Q. You never saw it before to-day?

A. No, sir.

Q. Are an}^ of 3^our employes in the habit of writing

important letters of that character without your knowl-

edge or direction?

Mr. Fox—I object to that as irrelevant and innnaterial.

The Court—It is ^preliminary. I w'ill allow the ques-

tion.

A. Notices are sent of premiums due without any

special supervision.

Q. I say, letters of this character?

A. That is a notice of premium due,—yes.

Q. Never mind what it is. I will read it to the jury

if you undertake to state its contents. I say, are your

employes, or those in your office in the habit of writing
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letters of this character witliout your knowledge or con-

sent?

A. Yes, sir, of that character; yes, sir.

Q. They are?

A, Yes, sir.

Q. Are your employes and subordinates in your

office permitted to write letters to jjolic^^ holders after

the maturity of the premium, oivinir direction as to tlie

payment thereof?

A. Yes, sir.

Mr. J^elfe—That is all.

Cross-Examination by Mr. Fox.

Q. Was there anybody in your office, or was even

yourself authorized to write letters with reference to

premiums more than thirty days past due.

J/r. Relfe—We object to that, your Honor, because it

is established in testimony here that he is a General

Agent of the company and his authority, and the sco[)e of

his acts cannot be limited by his own testimony.

TJie Court—I will overrule the objection.

3Ir. Relfe—We ask for an exception.

The Ooiiri—Exception allowed.

A. Yes, authorized to write letters concerning them,

but not to receive them. A policy holder

—

Mr. Relfe (Interrupting)—Wait a moment. Answer

that question and stop. We object to your going any

further without further questions.

Mr. Fox—I have no further cross-examination.

Mr. Relfe—Thut is all.

Examination of Mr. Frost closed.
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Mr. Relfe—Now, your Honor, we will re-offer this

paper, ''Plaintiff's Identification 1."

Mr. Fox— 1 make the objection that it is irrelevant,

immaterial and inadmissible.

The Co2irt—I sustain the objection.

Mr. Relfe—I ask for an exception.

The Court—An exception is allowed.

Mr. Relfe—We now offer in evidence the company's

receipt signed by the General Agent, Edward C. Frost,

which has been marked " Plaintiff's Identification 2."

Mr. Fox—I object to 'the paper which counsel offers

being received in evidence as a receipt. It is not any

such paper.

Mr. Relfe—I offer the paper for all the purposes of

this case.

Mr. Fox—Then I object to it as irrelevant, immaterial

and inadmissible.

The Court—I overrule the objection.

Mr. Fox-^y^(t except.

The Court—Exception allowed.

Plaintiff's Identification 2, two papers fastened to-

gether, received in evidence and marked "Plaintiff' Ex-

hibit B."

Exhibit B read to the Jury by M. Relfe.

Mr. B. J. Davis called as a witness for the plaintiff,

and being first duly sworn, testified :

Examination-in-Chief by Mr. Relfe.

Q. What is your name 1

A. R. J. Davis.

Q. What business are you in 1
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A. I am Assistant Casliier of the Merchant's Na-

tional Bank of Taconia.

Q. Were you in tliat same |)<)sition m October, 1890 ?

A. I was.

" Exhibit B " handed witness.

Q. Please examine that receipt there and say if you

have seen it before 1

A. I have.

Q. State what your connection was with that receipt,

—that transaction, briefly to the Jury ?

A. Acting for the Mercliant's National Bank, I tele-

^i^raphed Ladd and Tilton, Bankers, Portland •

31r. Fox—I object to what you telegraphed unless the

telegram is produced.

3Ir. Relfe—I understand we can produce that telegram

if necessar}^, but this is merely descriptive. Go on.

A. To pay Edward C. Frost, Agent, S517.80, on

account Thomas L. Nixon policy, and in compliance with

the telegram they advised us that they did pay the

money, aiid sent this receipt ( Exhibit B " ) in evidence

of it.

Q. For whom did you do that, Mr. Davis ?

71/r. Fox—That is objected to as irrelevant and imma-

terial.

Q. For whom did the Bank do it ?

Mr. Fox—That is objected to as irrelevant and imma-

terial.

The Court—I will overrule the objection.

A. For Mrs. Cora E. Nixon.

Q. The plaintiff ?

A. Yes, sir.
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Q. Now, have you your telegram that you sent them,

sent to Ladd & Tilton ?

A. I have neither the telegram nor copy with me
;

I might have brought the copy as well as not. I had a

memoranda which I took from the copy. Of course the

office can produce the telegram if 3n)u want it.

Mr. Fox—You say you took that memorandum from

the copy. Is that a letter press copy 1

A. It is.

Q. Is that memoranda an exact copy of the letter

press copy of the telegram '{

A. Yes, sir.

Mr. Fox—Perhaps T will admit that. What I want to

o-et at is to know just how it read. If the witness can

now read to us as if he had the copy before him, and

testify that it is just what the copy shows, I am satisfied

with 11.

Q. Can you do that ?

A. I can.

Q. Proceed.

A. The telegram read as follows: " October 31st,

1890. Ladd & Tilton, Bankers, Portland, Oregon.

Paygent Edward C. Frost, Agent, disbelieve deaconess

cloud account Thomas L. Nixon policy free mason alpha

Merchants National Bank,"

Q. Now, please translate that into English.

A. Which translated, means, "Pay to Edward C.

Frost, Agent $517.80 account Thomas L. Nixon policy,

Friday 12 o'clock noon." Signature. That is the last

word is the telegraphic signature of the bank.
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Q. The Merchants' National Bank^

A. Yes, sir.

Q. That cipher was the one used between your bank

and Ladd & Tilton's Bank?

A. I have the cipher with me.

Q. I say it was one you had between the two banks,

which both understood?

A. It was.

3Ir, Relfe—That is all

Mr. i^o.r—That is all.

Examination of Mr. Davis closed.

Mrs. Cora E. Nixon, plaintiff, re-called, testified:

Examination-in-Chief by Mr. Carroll.

Q. Mrs. Nixon, I hand you a paper marked " Plain-

tiff's Identification 1," and ask you to look at that paper

carefully; and then I will ask you to state whether or not

that had anything to do as an inducement to you to send

the money to Mr. Frost at the time you did send it?

Mr. Fox—That is objected to as immaterial, incompe-

tent and inadmissible.

The Court—The question is a leading question.

Q. I will put it in this form: State what, if any,

effect Or first, I will ask you when you first knew of

this letter, when you first saw it, as near as you can give

us the date.

A. I don't know the exact date, but it must have

been a very few days after it was received because it was

right open just like that (indicating).

Q. Well, was it before you sent the $517.80 or not?

A. It was before.
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Q. Then how long before, as near as you can recol-

lect?

Mr. Fox—I object.

The Court—Objection overruled. It is a preliminary

question.

A. It was a full week, if not more; it was a week

anyway.

Q. About a week you think?

A. Yes.

Q. And not more than a week?

A. Yes; during that week.

Q. Mow, I will ask you state what, if any, effect this

letter had upon you as an inducement, or otherwise, to

pay that premium?

Mr. Fox—That is objected to as irrelevant, immaterial,

incompetent and inadmissible.

Mr. Carroll—We claim that there is sufficient induce-

ment in this for Mrs. Nixon to pay that money. This is

offered simph^ in explanation of how that money hap-

pened to be sent at that time, or as showing a reason

justifying her in sending the money and getting that

receipt after the premium was due. We think the two

bear that relation, one to the other, and that they both

ought to go to the jury in this case.

The Court—I do not think the effect of the payment to,

or the receipt by Mr. Frost of the money would be at all

changed by what preceded it. I am of the opinion that

this matter is irrelevant, and will isustain the objection.

Mr. Carroll—We except.

The Court—Exception allowed.
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Mr. Relfc—There is an allegation here, your Honor,

in the reply as to the nonforfeiture law of California-

We have pleaded that act, but Brother Fox says that it

has been repealed. We want to offer it before we finally

close our case, but we are not prepared to do so at this

time.

The Court—I do not think that would come in prop-

erly at this time. I think that is a part of your case in

rebuttal.

Mr. Relfe— With that understanding, then, we will

rest our case.

Plaintiff rests.

Mr. Fox—If your Honor please, plaintiff having rested,

I now move a nonsuit on the ground that plaintifi* has

failed to make out a case such as puts the defendant upon

its defense.

Argument of the motion for nonsuit by ]\Ir. Fox.

TJie Court— I do not care to hear any argument from

the plaintifi' 's side on this motion. The answer admits

the making of a contract, admits the policy, and while it

pleads the application as a part of the contract, yet it is

pleaded defensively, and enough appears to show that it

is within the possession of the insurance company, and not

in the possession of the plaintiff at the time suit was

brought; and 1 think, upon the admissions in the plead-

ings, without any proof of the contract at all, that the

defendant is put to its defense as to any matter relating

to the contract, and as to its terms enough is admitted

on the face of the pleadings to entitle this plaintiff to re-

cover on the policy of insurance issued by the defendant
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compan}^ unless for failure on the part of the assured to

pay the premiums. All rights under the policy were for-

feited.

Now, as to that there is really but a single issue here.

This answer denies that tlie second premium was paid; it

also denies that the second premium was tendered within

the period of thirty days after it was due, which, by the

terms of the policy, were allowed for the payment. The

other pleadings in the case the complaint and the reply,

take the case away from any pretense of a tender made

and rejected, and the Case is narrowed right down to a

question of payment, and on that issue, it is my opinion

that there is enough evidence to carry the case to the

jury to let them decide whether the defendant received

the payment or not. While it is true that time is a ma-

terial part of the contract of life insurance, it is not of

such a character that payment after the lapse of the time,

or anything that the defendant would not have a right to

accept and bind itself by its acceptance. It amounts to

just this, that a payment tendered after the lapse of time

if refused on the part of the company ends the matter;

the company is under no obHgation to receive it, but after

the time has elapsed it may receive it, and if it does re-

ceive it it is a payment. Now, that is the issue in this

case, whether there was a payment or not. There is evi-

dence here tending to prove, and enough for the jury to

pass on, that the plaintiff in this case parted with her

money, and that money has been placed into the hands of

a general agent of the company some months before Mr.

Nixon died, and I shall submit it to the jury whether

they find that evidence sufficient to warrant finding, as a
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matter of fact, that the money got into the treasury of

the company. The motion is denied.

Mr. Fox—-We will save an exception, if your Honor

please.

The Court—An exception is allowed.

Gentlemen of the jury, the admonition I gave you this

noon must be observed until this case is finally submitted

and decided by you.

We will adjourn until to-morroAV morning until half

past ten.

Tacoma, Wash., 10:30 a. m.

Wednesday, Sept. 28th, 1892.

All present; proceedings continued pursuant to ad-

journment.

Afr. Fox—If the Court please, we have a motion to

present in this case. As a part of the reply filed in this

case the plaintifl' pleads a law of the State of Califoi-nia,

which I read to your Honor yesterday in ni}' argument

for non-suit. We have filed a motion to strike from the

reply that part of the pleading on the ground that the

Circuit Court of the United States takes judicial notice

of the laws of the various States, and therefore the law

is not properly pleaded.

After argument on the motion.

The Court—I will sustain the motion to strike this

matter out of the reply, and if there are enough facts

—

I would not want to state dogmatically now that there are

not, but if you can make an argument here upon the facts

pleaded and proved, that Mr. Nixon died within the term

for which this policy was good, on account of the amount
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that he did pay, you can have the benefit of any pro-

vision of the laws of CaUfornia which are appHcable to

the case. My understanding of the case at the present

time, however, is that tliere is nothing in this point at alL

The single issue here to determine is whether the prem-

ium was paid or not.

Mr. Relfe—Will yowr Honor give us an exception?

The Court—An exception is allowed. Proceed with

the defense.

And thereupon defendant oflPered testimony as follows :

Mr, William M. Fleming, called as a witness for the

defendant, and having been duly sworn, testified :

Examination-in-Chief by Mr. Fox.

Q. Mr. Fleming, where did you reside, and what was

your business in and during the month of September,

1890?

A. I was Special Agent for The Pacific Mutual, liv-

ing in Tacoma at the time.

Q. And Special Agent for Tacoma ?

A. Well, Tacoma and the surrounding country.

Q. State whether or not at any time in or during the

month of September, 1889, and if so, as nearly as you

can, at what time in the month you saw Mr. Thomas

Lea Nixon and had any conversation with him in refer-

ence to this policy in suit ?

A. It was a few daj^s, I think possibly a week or two

after the premium became due ; I was in his office one

day talking with him ; I knew the gentleman by sight

—

The Court—You have not been asked to state the con-

versation.
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Q. Now, you say you did liave such a conversation 1

A. Yes.

Q. In his office within a week or two after the pre-

mium became due.

A. Yes.

Q. Now, I will ask you to state wliat that conversa-

tion was '?

Mr. Relfe—^We object to that.

The Court— I sustain the objection.

Mr. Fox— I now offer to prove by this witness that

within the thirty days after the premium fell due, within

the days of grace allowed, this witness, an agent of the

company, called on Mr. Nixon and- had a conversation

with him at his office, in which Mr. Nixon stated that he

did not intend to pay this premium, but proposed to let

the policy lapse.

Mr. Relfe—We object on the ground that it is imma-

terial and irrelevant, and this witness being an Agent of

the defendant corporation, and Mr. Nixon being now

dead, witness cannot be permitted or allowed to testify to

anything that took place between him and Mr, Nixon.

Mr. Fox— I will state that witness is not now an A^ent

of the company.

Mr. Relfe—We want to add to that the further objec-

tion that the premium has been paid by Mrs. Nixon and

accepted by the company .

The Court—I w^ill sustain the objection on the ground

tliat I consider the testimony irrelevant.

Mr. Fox—We will save an exception.

The Court—Exception allowed.

Examination of Mr. Fleminof closed.
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Mr. Edward C. Frost, re-called on behalf of defendant,

testified :

Examination-in-Chiep, by Mr. Fox.

Q. I call your attention to the receipt which was

submitted to you yesterday, and which is marked "Plain-

tiff's Exhibit B," and which is dated, October, 31st, 1890,

and ask you from whom you received that money ?

A. From the Paying Teller, of Ladd & Tilton.

Q. State whether or not, you did on the same day,

communicate with Mr. Nixon on that subject, and if so,

how '?

3fr. Relfe—That is ol'jected to, as leading, irrelevant

and immaterial.

The Court—Objection overruled.

A. I did.

Q. How ?

A. By letter.

Q. Addressed to Mr. Nixon ?

A. Addressed to Mr. Nixon.

Mr, Fox—Have you that letter ?

Mr. Relfe—I think not. We will waive the production

of the original, if you have a copy.

Q. Have you a letter press copy of the original ?

A. Yes, sir.

Q. I will ask you to turn to it.

Mr. Relfe—-I would like to ask the witness one ques-

tion : Whatever that letter is, it was written after the

receipt of the money by you, as agent of the company,

was it not ?

The Witness—Yes, sir.

Letter press copy handed to counsel.
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Q. This, as I understand you, was written on the

same day, and at the same time as the receipt of that

money, and is a part of tlie same transaction ?

A. Yes, sir ; at the immediate time.

J/r ReJfe—The question is objected to, as leading and

improper, and I move to strike out the answer.

The Court—Let it be stricken out.

Q. How long after the receipt of the money was it

when you wrote that letter to Mr. Nixon 1

Mr. Carroll—That is objected to as immaterial.

TJie Court—I overrule the objection.

A. Immediately.

Q. And when written, what did you do with it?

A. Mailed it to Mr. Nixon.

Q. Well, how mailed it ?

A. Mailed it through the regular channel, the Post

Office.

Q. Postage paid ?

A. Postage paid; yes, sir.

Mr. Fox—Counsel waive the production of the origi-

nal, if your Honor please, and I offer this letter press

copy of it in lieu of it, in evidence.

Mr. i?e(/e—Waiving that, w^e object to the introduction

of that letter in evidence, because it is irrelevant, incom-

petent and immaterial ; because, also, Mr. Nixon is now

dead, and this witness is not competent to testify to any

transactions or communications betw^een them, and

because the contents of the letter undertake to establish

ex parte) on the part of the defendant, a different state of

facts, which we are unable to meet on account of the

death of Mr. Nixon.
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Q. I will ask the witness one other question: When

you received that money and wrote that letter what

knowledge had you as to who had sent the money?

Mr. Relfe—We object.

Q. I will put a more direct question. Had you any

information that it was sent by Mrs. Nixon and not by

Mr. Nixon?

Mr. Relfe—We object to that as immaterial and irrel-

evant.

The Court—I overrule the objection.

Mr. Relfe—We ask for an exception.

The CoiLrt—Exception allowed.

A. Yes sir; I had knowledge that Mr. Nixon did not

desire to continue the insurance.

Mr. Relfe—That is not responsive to the question.

We move to strike out the answer.

The Court—Let the answer be stricken out.

Q. The question is, did you have any knowledge as

to who sent the money?

A. Not direct knowledge; no, sir.

Mr. Fox—The receipt shows on its face that it was

sent on account of the Thomas Lea Nixon policy.

The Court—The objections to the receipt of this letter

in evidence are overruled.

Mr. Relfe—We ask for an exception.

• The Court—Exception allowed.

Mr. Fox—This being a letter press copy I Avill ask to

read it, and let the reporter write it down; so that we

need not follow the cop}^ It is dated October 31st,

1890. Thomas L. Nixon, Esq., Tacoma, Washington.

Dear Sir: I have this day received, through Messrs.
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Ladd & Tiltoii, the sum of $517.80, which I hold in trust

for YOU. Kindly have the ench)sed blank properly filled

out by yourself and Dr. McCo}', or Dr. Allen, and return

to this office, on which they will be submitted to the

company, and if approved I will receive the amount as

payment of second annual premium due September

1st and now lapsed for non-payment, and tend you com-

pany's receipt for same. Yours Very Truly, Edward C.

Frost."

Q. What blanks were enclosed in that, Mr. Frost?

A. Two blanks, and one

—

Air. Rel/e-—We object to that as irrelevant and imma-

terial.

The Court—I will overrule the objection.

Mr. Relfe—We take an exception.

The Court—Exception allowed.

A. Une which required Mr. Nixon's own personal

statement that he was then in o'ood health and desired

to be reinstated; the second w^as to be filled out by the

medical examiner who made the examination on first

application of }lr. Nixon, stating that he was then

in perfect health, or in as good health as at the time of

the application when the company received it.

Q. State whether or not the request contained in that

letter as to havino- those blanks filled out and returned

was ever complied with ?

A. No, sir. Several attempts were made and they

were never complied with.

Mr. Relfe—Now, I don't know what he means by

" several attempts." That is not responsive, and we move

to strike it out.
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Mr. Fox—We have no objections to striking out that

part of the answer.

Q, Was any application ever made through you as

the GeneralJAgent for the restoration of this policy, and

any proof ever offered of good health ?

Mr. Relfe—We object to that as immaterial and irrele-

vant.

The Court—I will overrule the objection.

Mr. Relfe—We ask for an exception.

The Coiu't—An exception is allowed.

A. No, sir, no sucJi return was made.

Q. Now, Mr. Frost, please state to the Court and Jury

what was done with the money for which you had given

that receipt, and with reference to which you wrote Mr.

Nixon on that day ?

A. It remained with Messrs. Ladd & Tilton, and was

afterwards put to the credit of Mrs. Nixon at her call.

Q. And was never paid to the company ?

A. No, sir.

Q. Was notice given of that fact to Mrs. Nixon, and

if so, when ?

A. Notice was given in a registered letter, enclosing

the certificate, which was returned unopened—" Refused

by Cora E. Nixon."

Q. When was that notice given ?

A. That notice was^given May the 1st, 1891.

Q. What next, if anything, was done by way of com-

municating with her on that subject.

Mr. Relfe—We object, your Honor, because it occurred

after the death of Mr. Nixon, and long after this pay-

ment was made, and it is irrelevant and immaterial.
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T/ie Court—I tliiiik tliis notice in regard to the de-

posit is relevant. The question tiiat is objected now is a

preliminary question.

Q. What next, if anything, was done by way of com-

municating with her on the subject ?

Air. Relfe—That transaction was the first of May,

1891, half a month after Mr. Nixon's death.

Mr. Fox—I will withdraw that question for the pres-

ent.

Q. I call your attention to tliis letter, which has been

marked "Defendant's Identification 1." Did you receive

that letter 1

A. Yes, sir.

Q. About what time ?

A. The 23d of December.

Mr. Fox—This is a letter, if your Honor please, which

Mrs. Nixon identified yesterday as one written by herself,

and sent by herself, to the witness. I now offer it in evi-

dence.

Letter referred to received in evidence, and marked

"Defendant's Exhibit 1."

Defendant's Exhibit 1 read to the Jury by Mr. Fox.

Q. Now, did you respond to that letter wdiich has

just been read %

A. Yes, sir.

Q. When ?

A. This letter was replied to on the 2Gth day of De-

cember, 1890,

Q. Is this letter I hand you the one you refer to ?

A. Yes, sir.
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Mr. Fox—We oft'er the letter in evidence.

Mr. Relfe—We object to it as irrelevant and imma-

terial.

The Court—I overrule the objection.

Mr. Relfe—We ask tor an exception.

The Court—Exception allowed.

Letter referred to received in evidence, and marked

''Defendant's Exhibit 2."

Defendant's Exhibit 2 read to the Jury by Mr. Fox.

Q. Now, I will ask you, Mr. Fox, what response

Mrs. Nixon made, if any, and when ?

A. No response to that letter, sir.

Q. No response from her until after his death ?

A. No response until after his death, yes.

Q. Now, what in the meantime, then after writing

that letter, was done with the money ?

A. It remained still in the bank, sir.

Q. And after his death, did you give her any notice

then in regard to it ?

A. Yes, sir ; the money was

Mr. Relfe—We object. It seems to me that counsel

ought to refrain from leading the witness.

The Court—I will overrule the objection.

A. The money was deposited to the order of Mrs.

Nixon, at Ladd & Tilton's Bank, and instructions were

sent her to that effect.

Q. By whom 1

A. By myself.

Q. Is that in writing ?

A. Yes, sir.
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Q Can 3'ou turn to tliat and show us a copy of it, so

that we can get the date ?

A. Here is the letter itself, with the certificate.

Q. That is the one you referred to a moment ago as

having been sent by registered letter, and returned un-

opened ?

A. Yes, sir.

Q. I understand you that this was the next communi-

cation from you after that letter ?

A. Yes, sir.

Q. Which you wrote in response to hers, of the 22d?

A. Yes, sir.

Afr. Fox—We offer it in evidence.

Mr. Relfe—We object to it as incompetent, irrelevant

and immaterial, it never having been received by Mrs.

Nixon, or by any body else, as the witness has testified

that it was returned to him unopened.

M)\ Fox—Do you admit that that is Mrs. Nixon's sig-

nature to the word " Refused " on the envelope ?

Mr. Relfe—We think it is ; it looks like it, yes, sir.

Mr. Fox—I now offer, if 3'our Honor please, the letter

of May 1st, 1891, the enclosed certificate of deposit and

the envelope in which it was enclosed with original

endorsements, the signature of Mrs. Nixon on the envel-

ope being admitted.

Mr. Relfe—We make the objection I stated a moment

ago.

The Court—I will overrule the objection.

Mr. Relfe—We except.

The Court—Exception allowed.

Papers referred to, letter, certificate of deposit and
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envelope received in evidence, and marked " Defendant's

Exhibit "3," and read to the jury by Mr. Fox.

Following is an exact copy of the certificate of deposit

just referred to, made by order of the Court, and substi-

tuted for the original

:

'*Ladd &Tilton, Bankers, No. 73,673.

X 517 X Portland, Oregon, May 1st, 1891.

E. C. Frost has deposited in this bank, five hundred

seventeen .80 dollars, payable to Mrs. T. L. Nixon,

$517.80, or order, upon presentation of this certificate

properly endorsed.

N. C. Strong, Teller. Ladd & Tilton.

Not subject to check."

Q, It seems you wrote a letter prior to this, in

April?

A. Yes, sir.

Q. Will you turn to that letter?

A. I have not got a copy of it here. This book does

not run as far as that.

Mr. Fox^V think I have a copy of it here, but there

is no sio'nature to it.

Q. 1 will ask you if the paper I hand you is a carbon

copy of the letter you sent?

Mr. Carroll—We have the original of that letter here.

Letter referred to by Mr. Carroll handed to witness.

Q. Is that the letter you sent?

A. That is the one I sent; yes, sir.

Q. That is the one you sent the day before you sent

the registered letter?

A. Yes, sir,

Mr. Fox—I will oflfer that letter in evidence.
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Letter received in evidence and mariied *' Defendant's

Exhibit 4."

Q. Now, where is that money?

A. It is in Ladd & Tilton's bank.

Q. Still on deposit, as you left it?

A. Still on depost; yes, sir.

M7^. Fox—The witness with you, gentlemen.

Mr. Relfe—It is a little out of order, your Honor, but

I will now offer in evidence the letter of October 23d,

with the envelope, which is addressed to Thomas L.

Nixon, Esq., which we offered yesterday.

The Court— It will be admitted.

Letter referred to received in evidence, and marked

"Plaintiff's Exhibit C,"and envelope, the same.

Exhibit C, read to the jury by Mr. Relfe.

Cross-Examination by Mr. Relfe.

Q. Mr. Frost, did Mrs. Nixon auth(;rize you to de-

posit that money in the bank ?

A. No, sir.

Q. Did Mr. Nixon?

A. No, sir.

Q. You did that on your own motion, then?

A. Yes, sir.

Q. You received that money on the 31st of October,

1890?

A. Yes, sir.

Q. And signed that receipt, which is Exhibit B?

A. Yes, sir.

Q. When you received that money you knew what it

was sent for, did you not?
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A. Yes, sir.

Q. You knew it was sent to be applied as per the tele-

gram, in payment of Mr. Nixon's premium on that

policy?

A. Yes, sir.

Q. Did Mr. Nixon or Mrs. Nixon at any time con-

ceive or assent to your acting as trustee for them and

holding that money?

Mr. Fox—We object to that as irrelevant, audi mma-

terial; and the correspondence shows that he never had it

in that way.

The Court—I think the question is calculated to elicit

from the witness a legal argument, not asking him what

was said and done as a matter of fact, but whether they

consented to his actino' as a trustee or not, which is a

legal conclusion that lawyers might disagree about.

Mr. Relfe—I asked him whether they at any time or

in any way assented to that trusteeship, of his?

Mr . Fox—I object to that as incompetent and inad-

missible and tending to draw a conclusion.

The Court—I sustain the objection.

Mr. Relfe—We except.

The Court—Exception allowed.

Q. Did either of them ever write to 3^ou or tell you

that you might hold that money as trustee?

Mr. Fox—I object to that. What response did they

make to the letter in which you informed them that you

held it in trust, is, I think the question.

The Court- -\ overrule the objection.

Mr. Fox—We ask for an exception.

TJie Court—Exception allowed.
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Question read: Did either of them ever write to you

or tell you that you niii^ht hold that money as trustee?

A. They wrote to me, hut they did not tell me that

1 might hold it as trustee.

Q. Now, answer the question, Mr. Frost?

A. Well, they did not tell me that I might hold it as

trustee. You asked me " Did they write to me'?" Yes,

they did but they did not tell me I might hold it as

trustee.

Q. Did they ever, directly or indirectly, authorize 3^ou

to do anything with that money except to apply it on

that premium?

Afr. Fox—That is objected to as incompetent and im-

material.

The Coitrt—I sustain the objection.

Q. Now, you say, Mr. Frost, in answer to the coun-

sel's questions, that the money was received b}^ you on

the 31st, and then deposited on that day in the bank.

Am I correct in my recollection?

A. Yes, sir.

Q. In Ladd & Tilton's bank?

A. Yes, sir.

Q. Deposited by you?

A. Yes, sir.

Q. And to whose credit?

A. It was deposited to the credit of my account

there.

Q. To the credit of your account as general agent?

A. Yes.



118 Pacific Mutual Life Insurance Co.

Q. Then it remained in that condition until tlie date

of tlie registered letter, did it not?

A. Yes, sir.

Q. At the time jou undertook to transmit it by reg-

istry ?

A. Yes, sir.

Q. Is that correct ?

A. Yes, sir.

Q. It remained in that condition until the date of

that registered letter ?

A. Yes, sir.

Q. An then you undertook to send it to her by a reg-

istered letter and she declined to receive it, and on the

30th of April you deposited it to her credit '?

A. Yes, sir.

Q. The 30th of April, 1891 ?

A. Yes, sir.

Q. That was the first time that money was ever put

to her credit in the Bttnk of Portland, was it not 1

A. Yes, sir.

Q. That was after Mr. Nixon's death ?

A. Yes, sir.

Q, Do you remember your testimony a moment ago,

Mr. Frost, wherein you spoke of several attempts to do

something ? I will have to ask you in that way, as I do

not remember, myself exactly. Do you remember that

expression of yours ?

A. Yes.

Q. What did you mean by that? Did you mean that

you had made several attempts, or that Mr. Nixon had

made several attempts ?
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A. That several attempts had been made. Dr. Mc-

Coy had sent

Q. (Interrupting) I want to know whether the ex-

pression that several attempts had been made referred to

3'^our own acts in trying to get him a health certificate, or

to Mr. Nixon's acts ?

A. Well, it was to neither particularly.

Q. How long have you been General Agent for The

Pacific Mutual Life ?

A. A little over four years.

Q. From now, you mean ?

A. Yes, sir; it was in June, 1888, that, I believe,

I first took the agency.

Q. What was your territory ?

A. At what time, sir ?

Q. Well, as General Agent, I mean ?

A. Well, at what time 1

Q. Well, during that period.

A. First I had the general agency for part of Ore-

gon, then it was increased to Oregon and this Puget

Sound District ; finally I had the agency for the whole of

Washington and Oregon.

Q. What was the extent of j^our jurisdiction in Sep-

tember and October, 1890 1

A. Oregon and Puget Sound.

Q. What literature did you keep—what company lit

erature did you keep in your office in the general transac-

tion of your business; or did you at that time as General

Agent.

Mr. Fox—That is objected to as immaterial and irrele-

vant.
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The Court—Do you propose to connect it and make it

relevant to something he has testified to in chief?

Mr. Relfe—I propose to show its relevancy by refer-

ence to his scope of authority as General Agent.

The Witness—May I be allowed to make a remark in

regard to the general agency ?

The Court—Not at present, no, sir. I will sustain

the objection.

Mr. Relfe—We except.

The Cotirt—An exception is allowed.

Q. You collected and receipted for the first premium

in this case, did you not %

A. Yes, sir.

Q. Did your business as General Agent include the

delivery of the policies after the contract had been agreed

upon ?

A. Yes, sir.

Q. And the giving of the premium receipts ?

A. Yes, sir.

Q. And collecting the premiums ?

A. Yes, sir.

Q. Did it inckide also adjusting death losses, or is

that another department ?

Mr. Fox—It seems to me that this is not relevant, and

that it is not proper cross-examination, and I object on

those grounds.

The Court—I will sustain the objection,

Mr. Relfe—We except.

The Court—Exception allowed.

Q. Mr. Frost, when you received the first jDremium
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from Mr. Nixon, of $517.80, were you then at Portland?

A. No, sir.

Q. Where ?

A. Here.

Q. Were you General Agent then ?

A. General Agent; yes, sir.

Q. Well, what did you do with that premium ?

Mr. Fox—I object ; it is irrelevant and immaterial.

The Court—I sustain the objection.

Mr. Relfe—We will except. I think this is compe-

tent to show his course of business.

The Court—Exception allowed.

Q. In September and October, 1890, were you in the

habit of receiving premiums on policies ?

A. Yes, sir.

Q. Within your jurisdiction ?

A. Yes, sir.

Q. What did you do with those moneys, including

those premiums '.

Mr. Fox—That is objected to as immaterial,

The Coiwt—I sustain the objection.

Mr. Relfe—We except.

The Court—Exception allowed.

Q. I will ask you the further question, whether you

deposited them in bank to 3^our account as (general

Agent.

Mr. Fox—We object on the same grounds.

The Court—I sustain the objection.

Mr. Relfe—We except.

The Court—Exception allowed.
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Q. Did you have periodical settlements with the

company, as to the business transacted for it, and the

moneys received and disbursed ?

Mr. Fox—We object to that : it is irrelevant and

immaterial.

The Court—I overrule the objection.

Mr. Fox—We ask an exception.

The Court—-Exception allowed.

A. I had.

Q. What are those periods—quarterl}" or monthly ?

A. Monthly.

Q. Then you struck your balance, and remitted the

balance in your hands to the company, did you, for those

monthly periods %

A. No, sir ; not as I understand your question.

Question read— " Then you struck your balance, and

remitted the balance in your hands of the company, did

you, for those monthly periods ?"

A. No, sir.

Q. What did you do then ?

A. I make them a statement and remit them the bal-

ance due them.

Q. That is what I ask you.

A. I beg pardon. I understand you the balance of

money that is in the bank.

Q. JNo, of course, you would not remit anything of

your own?

A. No, sir.

Q. That is what 1 meant, that you remitted them
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the balance shown to he due them a.s i^eneral aojent, re-

ceipts over disbursements?

A. Yes, sir.

Y. Did YOU dsHver this pohcy to Mr. Nixon, or was

it done through 3'our office?

A. Yes^ it was done through my office; I think I done

it personally,

Q. How?

A. To the best of ni}' recollection I did it personally.

Q. When and where?

J/r. Fox—That is objected to as irrelevant, and further

that there is no dispute about that.

T/ie Court—1 sustain the objection.

J\/r. Relfe—I would like to say tliat I asked the

question for this purpose only: it is pleaded here, while it

is a legal conclusion, 'that this is a California contract,

that may or may not cut any figure in this case; I do not

know as to that, but we are entitled to find cut where the

policy was delivered, and it was with that view that I

asked the question.

The Court— I will sustain the objection on the ground

that it is not cross-examination. It may be that you

have a right to prove that fact if you call your own wit-

nesses for the purpose.

Mr. i?e//e—That is all.

Ke-Dihect Examimation by Mr. Fox.

Q. In your reports and settlements with the company

was this premium, this mone}^. received on the 31st da}^ of

October, 1890, ever accounted for to the company in any

way?
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Mr. Relfe—We object to that as incompetent, irrele-

vant and immaterial.

The Court—I will overrule the objection.

M7\ Relfe—We except.

The Court—Exception allowed.

A. No, sir, it was not.

Q. If I understand you coi-rectly, it was held by you

from the 31st day of October, when it was paid and de-

posited in bank to the credit of your account, and staid

in that shape until the 31st of A])ril, 1891, at the time

of his death, under the correspondence which you have

had with Mr. Nixon and Mrs. Nixon, and which has

already been offered in evidence?

M?'. Relfe—We object to the fornj of the question.

The Court—Objection overruled.

A. Yes, sir.

Mr. i^oa:—That is all.

Mr. Relfe—Thtxt is all.

Examination of Mr. Frost recalled closed.

Mr, Fox—1 now offer in evidence, if your Honor

please, the application for this policy of insurance, which

was identified by Mrs. Nixon yesterday. I wish to have

it marked as an exhibit and considered as read to the

iury.

Paper referred to received in evidence and marked

" Defendant's Exhibit 5."

Mr. Fox—I have a certified copy of Exhibit 5 here,

wdiich I desire to substitute m place of the original, and

withdraw^ the original from the record.

The Court—Very well.
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3Ir. Fox—I believe that is the defendant's case, your

Honor.

Defendant rests.

T/ie Court.—We will now take a recess until 1:45 this

afternoon.

Gentlemen of the Juiy, keep in mind the admonition

I gave you when you were first allowed to separate.

Tacoma, Wash., 1:45 p. m.

September, 28, 1892.

All present proceedings continued, pursuant to adjourn-

ment.

The Court—Do you wish to offer any testimony in

rebuttal.

Mr. Relfe—We have no further testimony, your Honor.

The Court—Proceed with the aro-ument of the case

to tlie jury.

Case argued to the jury by Mr. Carroll for the plaintiff^,

and Mr. Fogg and Mr. Fox for the defendant, Mr. Relfe

closing for the plaintiff.

Before the commencement of the argument to the

jury, Mr. Fox, on behalf of the defendant, submitted :

Requests of defendant to charge jury, as follows :

1. This is an action upon a contract of life insurance,

and brought for the purpose of recovering the amount

of the insurance named in the policy. The contract is in

writing, and upon its face shows that it is in two parts,

to-wit: One part known as, and called Application for

Life Insurance, and the other part being known as, and

called a Policy of Life Insurance. There is no dispute in

this cause as to the fact of a policy of life insurance having
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been issued and granted, insuring the life of Thomas Lea

Nixon, in the sum of ten thousand dollars, nor is it dis-

puted that said Thomas Lea Nixon died on the 16th day

of April, 1891, and that his widow, the plaintiff in this

cause, is entitled to recover the amount of the insurance,

provided the contract of insurance w^as in force at the

date of his death.

(Note by the Court : "Given.")

2. The application for insurance was written and

signed in this State, and was made by said Thomas Lea

Nixon, dated August, 15th, 1889, and provided that the

policy, if one should be issued thereon, should bear date

on and run from the 1st day of September, 1889. This

application was addressed to the defendant, The Pacific

Mutual Life Insurance Company of California, a corpor-

ation organized and existing under the laws of the State

of California, and having its principal place of business in

San Francisco, in that State ; and the application pro-

vided upon its face, that if the proposition for life insur-

ance therein contained, should be accepted, and a policy

issued thereon, the contract of insurance should be held

and construed at all times and places to have been made

in the City of San Francisco, in the State of California.

The application was accepted, and the policy issued and

made in San Francisco, in the State of California, and

bore date, September, 1st, 1889, and by the terms of the

contract itself became and was a California contract, and

the rights of the parties thereunder, w^ere governed by

the terms of the contract and the laws of the State of

California.

(Note by the Court: " Kefused.")
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3. The contract further provides upon its face, that if

a policy should be issued upon the application, it should

become null and void, if the premium thereon was not

paid as provided therein, and should such policy become

null and void by reason of the non-payment of the pre-

mium, all payments previously made should be forfeited

to the company, except as in the policy otherwise pro-

vided. This provision of the contract was, and is^ ex-

pressly stated and declared in the first part thereof, to-wit:

in the application made and signed by the insured, Thomas

Lea Nixon.

(Note by the Court: " Given.")

4. It was further provided in this application for in-

surance, and became a part of the contract, that all the

declarations, agreements and warranties therein contained

should constitute a part of the contract and that the ap-

plication with its declarations, agreements and warranties

was offered as a consideration for the policy applied for,

the policy itself expressing on its face that it was made in

consideration of the representations made in the applica-

tion therefore and the agreements therein contained,

which application is made a part of the contract; and of

said sum of five hundred seventeen and .80, and the an-

nual payment of a like amount to be paid on or before 12

o'clock noon, on the 1st day of September in every year

during the continuance of the policy.

(Note by the Court: " Refused.")

5. It was further provided in and upon the face of

said policy that after the payment of the first premium,

a grace of thirty days for the payment of the premium
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should be allowed, but only in case the same is paid dur-

ing the lifetime of the insured aforesaid; also, that no

alteration or waiver of the conditions of the policy should

be valid unless made at the office of said company in San

Francisc), and signed by the President or Vice-President,

Secretar}' or Assistant Secretary.

(Note by the Court: " Given.")

6. It is admitted that the contract of insurance was

duly made and executed, containing all of the provisions

hereinbefore stated; that the first premium thereon was

paid and the policy delivered, and the only issue in this

case is as to whether or not the second premium which

fell due on the 1st day of September, 1890, was paid ac-

cording to the terras of the policy or contract.

(Note by the Court. " Refused.")

7. If you should find from the evidence that it was so

paid and that the insured, Thomas Lea Nixon, complied

with the terms and conditions of the policy in that be-

half on his part, then you will find for the plaintiff; but,

on the other hand, if 3''ou find from the evidence that the

premium which fell due on the 1st day of September,

1890, was not paid on or before 12 o'clock of that day, or

within the thirty days grace, to-wit: The next succeed-

ing thirty days thereafter, according to the terms of the

policy and within the lifetime of the insured, then it is

your duty to find for the defendant.

(Note by the Court: " Refused.")

8. I charge you that under the law of the contract,

to-wit: The statutes and the laws of California, the pro-

vision made in this contract for prompt payment of the
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premium when due was a warranty that the premium

should be so paid and that a failure of this provision ren-

dered the contract void under the statutes of California,

as well as under the provisions of it^ own term^ found on

its face. Tliis provision was one which the parties had a

right to make, and having made it, it became of the es-

sence of the contract and was binding upon the contract-

ing parties and upon the beneficiary under the pohcy.

The time within which the paj^ment was to be made was

also of the essence of the contract and sickness or dis-

ability would not constitute an excuse for non-payment

which operated to defeat the lapse of the polic}', or pre-

vent it becoming void for non-payment.

(Note by the Court—" Refused.")

9. If there was a failure to pay this premium within the

time fixed by the contract, it defeats the plaintiff 's right

to recover in this action; the policy lapsed and became

void by reason of that non-payment, and no promise of

an agent to accept the premium after the time when it

should have been so paid, would operate to renew the

policy; even the act of a person holding an agency of

this plaintiff" in receiving, receipting for and temporarily

retaining the amount of the premium past due, and for

the non-payment of which the policy had lapsed by its

own terms, would not operate as a waiver so as to renew

the policy or entitle the plaintiff" to recover thereon.

(Note by the Court— " Refused.")

At the close of the argument the Court charged the

Jury as follows :

T/ie Cottri—^Gentlemen of the Jury, this is an action

upon a contract of lite insurance, and brought for the
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purpose of recovering the amount of insurance named in

the poUcy. The contract is in writing, and upon its face

shows that it is in two parts, to-wit : One part known as

and called " Application for Life Insurance," the other

part being known as and called " Policy of Life Insur-

ance." There is no dispute in this cause as to the fact of

a policy of life insurance having been issued and granted,

insurino; the life of Thomas Lea Nixon in the sum of ten

thousand dollars; nor is it disputed that said Thomas Lea

Nixon died on the 16th day of April, 1891, and that his

widow, the plaintiff in this cause, is entitled to recover

the amount of insurance, provided the contract of life

insurance was in force at the date of his death. The con-

tract provides upon its face that if a policy should be

issued on the application it should become null and void

if the premium thereon was not paid as provided therein,

and should such policy become null and void by reason of

the non-payment of any premium, all pa3anents previ-

ously made should be forfeited to the company, except as

in the policy otherwise provided. This provision of the con-

tract was and is expressly stated and declared in the first

part hereof, to-wit: in the application made and signed by

the insured, Thomas Lea Nixon. It was further provided

in and upon the face of said policy, that after the pay-

ment of the first premium, a grace of thirty days for the

payment of the premium should be allowed, but only in

case the same is paid during the lifetime of the insured.

Also that no alteration or waiver of the conditions of the

policy should be valid, unless made at the office of said

company in San Francisco, and signed by the President

or Vice-President, Secretary or Assistant Secretary. It
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is admitted that the contract of life insurance was duly

made and executed, containing all the provisions herein

before stated ; that the first premium thereon was paid

and the policy delivered, and the only issue in this case

is as to whether or not the second premium, which fell

due on the first day of September, 1890, was paid. That,

gentlemen of the jury, is the disputed question between

the parties to this case— whether the second premium

was paid or not. It is a question which you have to

decide, and as you decide it, one way or the other, your

verdict will be for or against the plaintiff in the case.

You are the exclusive judges of every question of fact,

and you are to determine the case, decide this question

and determine the case, according as you find the facts

to be from the evidence under the instructions of the

Court as to the law which is to be applied to the facts as

you find them.

Now, in determining this main question of fact you

are to keep in mind that the burden rests upon the plain-

tiff to prove that she did pay this second premium, and

the fact of payment cannot be found from mere inferences,

but it must appear from the testimony ; and you must

find from a fair preponderance of the evidence in her

favor, that she actually did pay the money, in order to

warrant a verdict for the plaintiff. She cannot hold this

company liable upon any promise of an agent of the

company to accept anything except actual cash, the full

amount due within the stipulated time of the contract

;

but under the issues as they are fiamed she must prove

that she actually paid the money and that the company

got it.
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Under the terms of the contract and the law of the

case the time when the money was due is a material part

of the contract which the company has a right to insist

upon; and no tender or offer of payment after the lapse

of that time would place her in the same situation that

actual payment would place her in, provided the tender

was refused or not accepted. But an actual payment of

the money, so that the full amount was received by the

company, when paid by the plaintiff in the case, is a pay-

ment of that premium; and if received and retained by

the company would be exactly equivalent to payment

within the period provided within the contract when it

should have been paid. In other words, a payment is as

much a payment made after the date when it was due

and payable, provided it was received and retained by the

company, as if it had been made before that time.

Now, Mr, Frost appears by the pleading's and the evi-

dence t<) have been acting for this company, and what-

ever he did within the scope of his authority to represent

the company will be regarded as the act of the company.

Acts of his, unauthorized and out&ide of the scope of

his autharity as an agent of the companj^ are not binding

upon the company, unless he assumes to act for the com-

pany and the company knew of his action and received

and retained the benefit of his action and failed promptly

to give notice to the plaintiff that his act was not indorsed

or approved by the company. If he received money from

the plaintiff for the company which he was not author-

ized at the time to receive, and j'et retained it and applied

it to the use of the company, with the knowledge of his

superior officers in the company, and if they failed to
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notify the plaintiff that the payment was not approved or

received by the company, and failed to return the money,

if thej'' received it, then it would be, by reason of the

failure of the company to repudiate his act promptly,

equivalent to an authorized act and may be regarded as

the ratification of the action of an agent of the company

in a matter in which he was previously unauthorized; and

the action of one assuming to be an agent and acting for

another, if ratified by the principal, becomes just as bind-

ing and has the same effect as if it had been an author-

ized act at the time.

If the plaintiff sent the amount of the second prem-

ium on this policy to Mr. Frost at Portland, to be ap-

plied as a payment of the second premium on this life in-

surance policy, Mr. Frost would have no right to receive

and retain the money for any other purpose than as a pay-

ment on the policy as the second premium, according to

uhe instructions sent with the money. If, however,

being unauthorized, he simply retained the money tem-

porarily and promptly notified the plaintiff that it had

not been applied in payment of the premium, the com-

pany would not be bound by his acts inreceiving the money.

If, however, he retained the money, after being requested

or notified by the plaintiff to return it, then his assump-

tion in the matter of actinsf as trustee or agent for the

plaintiff would be unwarranted, and in so far as he was

acting with the knowledge of the managing officers of

the company, would be binding upon them in the same

manner as where he acted for the company in any other

respect.

Under the peculiar conditions of this case it is one in
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which promptness and actual good faith was required on

both sides. It was required of Mr. Frost, if he did not

intend to apply the money he received in payment of

this premium to make the policy good that he should

give prompt notice; if he did not give prompt notice it

was incumbent upon Mr. Nixon or Mrs. Nixon to act

definitely in the matter of furnishing the additional cer-

tificates that were required, or notify him that they could

not or would not furnish them, and call for their money

to be returned, and if they did so notify Mr. Frost and

ask for the return of the money, and it was yet retained

by Mr. Frost, with the knowledge of his superior officers

in the company, then it cannot be insisted that he was

acting as a trustee or agent for the plaintiff" in holding

the money, but it will be regarded as money received and

retained by the company and bind them to make an ap-

plication of it as a payment in accordance with the orig-

inal intention and instruction of the plaintiff" in send-

ing it.

Now, it is for you to take into account the testimony,

the letters and correspondence, which have been intro-

duced, and decide what eff'ect to give to this evidence,

and determine whether the company received this money

or not, and whether it has retained it after it should have

returned it, in case the company declined to receive it as

payment; and as you decide that question you will make

up 3''our verdict for or against the plaintiff".

Gentlemen of the jury, in case you find a verdict for

the plaintiff' she will be entitled to the amount of the

policy, ten thousand dollars, with interest to be computed

at the rate of seven per cent per annum from the time
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when the company received information that Mr. Nixon

was dead,—from the time that you find the company had

notice of his death. If you find a verdict for the defend-

ant you have no question to consider as to the amount,

you simply find for the defendant.

I have prepared the form of a verdict for you. It is

not complete, and after you have decided the case you

will complete it by the adoption of one or the other of the

forms I have submitted on this separate slip of paper. It

requires to be signed by whoever you select from your

number to be foreman of the jury. If the Court is not in

session at the time you agree upon your verdict you will

have the verdict completed, signed by your foreman,

placed in an envelope and sealed up and leave it in the

possession of your foreman. You may then separate, but

come toH'ether asfain when the Court next convenes so as

to be all present when the verdict is returned into

Court. In case you do separate before returning the

verdict into Court you will not communicate to any one

or allow any one to make inquiries of you as to the result

of the case, but let your announcement ofyour verdict be

first made in Court when the verdict is read.

You may retire with the bailiff, gentlemen.

The jury having retired, thereupon.

M;^. Relfe—If the Court please, we desire to save an

exception to that portion of the charge which declares

that the burden of proof of payment is on the plaintiff.

The Court—Exception allowed.
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ss.

State of Washington,

County of Pierce.

I, Charles E. Eaton, stenographer, do hereby certify

tliat I attended at the trial of the above entitled action,

as stenographer, having been duly sworn in as such, and

reported in shorthand the testimony and proceedings

during said trial ; that the foregoing, consisting of sixty-

three {(13) typewritten pages, is a full, true and correct

transcript of my notes taken on said trial; that said tran-

script embraces and contains a full and complete report

of the testimony produced and proceedings had on said

trial, together with the objections of counsel, the rulings

of the Court thereon, and exceptions taken and allowed

thereto, and the charge of the Court to the jury.

In witness whereof, I have hereunto set my hand at

the City of Tacoma, in the County and State aforesaid,

this 3rd day of October, a. d. 1892.

C. B. Eaton.

And, afterwards, to-wit : On the 13th day of Decem-

ber, 1892, there was duly filed in said Court, in said cause,

the copy of the Exhibit No. 3, of the Defendant, sub-

stituted for the original, in the words and figures as fol-

lows, to-wit

:

Tacoma, Oct. 6, 1892.

Rec'd of C. B. Eaton the certificate of deposit intro-

duced in evidence, in case of Cora E. Nixon vs. Pacific

Mutual Life Ins. Co., in the Circuit Court of the U. S.

Said certificate being dated. May 1, 1891, for $517.80,

to E. C. Frost, and issued by Ladd &Tilton of Portland.

DOOLITTLE & FOGG.
Same being Defendant's Exhibit 3.
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Certificate of Deposit.

Ladd & Tilton, Bankers, No. 73,673.

X 517 X. Portland, Oregon, May 1, 1891.

E. C. Frost has deposited in this Bank, five hundred

seventeen .80 dollars, payable to Mrs. T. L. Nixon,

$517.80, of order, upon presentation of this certificate,

properly endorsed.

N. C. Strong, Teller. Ladd & Tilton.

Not subject to check.

I hereby certify, that the above is an exact copy of

Defendant's Exhibit 3, offered and received in evidence

in case of Nixon vs. Pacific Mutual Life Insurance

Company.
C. B. Eaton,

Stenographer.

And, afterwards, to-wit : On the 28th day of Decem-

ber, 1892, there was duly filed in said Court, in said cause.

The Assiofnment of Errors of the Defendant, in the

words and figures as follows, to-wit

:

In the United States Circuit Court of Appeals, for the

Ninth District.

Cora E. Nixon,

Plaintiffs

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

As$!ii^niiiciit of Errors.

Comes now, the defendant in the above entitled action,
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by its attorneys, and says : that in the record and pro-

ceedings in the above entitled action, there is manifest

error, in this :

I.

The Court erred in admittini^ evidence the policy of

insurance in this case, for the reason, that the contract

of insurance herein sued on, was in two parts, neither of

which disclosed the entire contract, but both parts are

necessary, and required to show the entire contract.

II.

The Court erred in not sustaining defendant's motion

for a non-suit made at the close of the plaintiff's evidence,

for the reason that there was no evidence then in the

record upon Avhich the jury could find a verdict for

plaintiff.

III.

The Court erred in sustaining objections to the ques-

tions propounded to the witness for the defendant,

William M. Fleming; as to a conversation between him

and Thomas Lea Nixon.

IV.

The Court erred in refusing to permit the defendant to

prove by said witness that within thirty days after the

premium fell due, within the days of grace allowed, the

witness, then an agent of the company, called on Mr.

Nixon and had a conference with him in his office, in

which Mr. Nixon stated that he did not intend to pay

the premium, but proposed to let the policy lapse.
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V.

The Court erred in permitting plaintiff 's counsel to

introduce in evidence the alleo-ed letter of date Octo-

ber23, 1890, purported to have been written by EdAvard

C. Frost to Thomas Lea Nixon, for the reason that the

same was in no wise identified, and, on the contrary, was

in all respects expressly repudiated by the said Edward

C. Frost, the person who purported to have written the

same.

VI.

The Court erred in permitting plaintift''s counsel to

make statements in his closing argument to the jury, not

warranted by the evidence and calculated to prejudice

and inflame the minds of the juiy against the defendant,

and to appeal to the sympathy of the jury on behalf of

the plaintiff, which remarks were calculated to and did

prevent defendant from having a fair trial.

VII.

The Court erred in refusing to give to the jury the

following instructions as prayed by defendant:

" The application for insurance was written and signed

in this State and was made by said Thomas Lea Nixon,

dated August 15, 1889, and provided that the policy, if

one should be issued thereon, should bear date on and

run from the 1st day of September, 1889. This applica-

tion was addressed to the defendant, The Pacific Mutual

Life Insurance Campany of California, a corporation

organized and existing under the laws of the State of

California, and having its principal place of business in
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San Francisco, in that State; and the appUcation pro-

vided upon its face that if the propositions for Hfe insur-

ance therein contained should be accepted and a policy

issued thereon, the contract of insurance should be held

and construed at all times and places to have been made

in the City of San Francisco, in the State of Cahfornia.

The application was accepted and the poHcy issued and

made in San Francisco, in the State of Cahfornia, and

bore date September 1st, 1889, and by the terms of the

contract itself became and was a California contract, and

the rights of the parties thereunder were governed by the

terms of the contract and the lav/s of the State of Cali-

fjjornia.

VIII.

The Court erred in refusing to give to the jury the fol-

lowing instruction, as prayed by defendant:

" It was further provided in this application for insur-

ance, and became a part of the contract, that all the'

declarations, agreements and warranties therein contained

shall constitute a part of the contract, and that the appli-

cation with its declarations, agreements and warranties

was offered as a consideration for the policy applied for,

the policy itself expressing on its face that it was made in

consideration of the representations made in the applica-

tion therefor, and the agreements therein contained,

which application is made a part of the contract; and of

said sum of five hundred seventeen and 80-100 and the

annual payment of a like amount to be paid on or before

12 o'clock noon, on the 1st day of September in every

year during the continuance of the policy."
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IX.

The Court erred in refusing to give to the Jur}' the

following instruction, as prayed by defendant :

—

"It is admitted that the contract of insurance was

duly made and executed, containing all of the provisions

hereinbefore stated; that the first premium thereon was

paid and the policy delivered, and the only issue in this

case is as to whether or not the second premium, which fell

due on the first day of September, 1890, was paid accord-

ing to the terms of the policy or contract."

The Court erred in refusing to give to the Jury the

following instruction, as praj^ed by defendant :

—

" If you should find from the evidence that it was so

paid, and that the insured, Thomas Lea Nixon, complied

with the terms and conditions of the policy on that be-

half on his part, then you will find for the plaintiff; but

on the other hand, if you find from the evidence that the

premium which fell due on the 1st day of September,

1890, was not paid on or before 12 o'clock of that day, or

within the thirty days grace, to-wit : the next succeeding

thirty days thereafter, according to the terms of the

policy and within the lifetime of the insured, then it is

your duty to find for the defendant."

XI.

The Court erred in refusing to give to the Jury the

following instructions as prayed by the defendant :

—

" I charge you that under the law of the contract, to-

wit: the Statutes and the Laws of California, the provision
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made in this contract for prompt payment of the premium

when due was a warranty tliat the premium should be so

paid, and that a failure of this provision rendered the

contract void under the Statutes of California, as well as

under the provisions of its own terms found on its face.

This provision was one whicli the parties had a right to

make, and having made ifc, it became of the essence of

the contriict, and was binding upon the contracting par-

ties and upon the beneficiary under the policy. The time

within which the payment was to be made was also of

the essence of the contract, and sickness or disability

would not constitute an excuse for non-payment which

operated to defeat the lapse of the policy, or prevent it

becoming void for non-payment."

XII.

The Court erred in refusing to give to the Jury the

following instruction, as prayed by defendant :

—

" If there was a failure to pay this premium within

the time fixed by the contract it defeats the plaintiff's

right to recover in this action; the policy lapsed and

became void by reason of that non-payment, and no

promise of an agent to accept the premium after the time

when it should have been so paid, would operate to re-

new the policy, even the act of a person holding an ageny

of this plaintiff in receiving, receipting for and tempora-

rily retaining the amount of the premium, past due and

for the non-payment of which the policy had lapsed by

its own terms, would not operate as a waiver so as to

renew the policy or entitle the plaintiff to recover

thereon."
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XIII.

The Court erred in charging and instructing the Jury

as follows, to-wit

:

"And the only issue in this case is, as to whether or

not the second premium, which fell due on the first day

of September, 1890, was paid."

And the Court further charged and instructed the

Jury: "She cannot hold this company liable on any

promise of an agent of the company to accept anything

except actual cash in full pa^anent due within the time

stipulated in the contract, but under the issues as they

are formed she must prove that she actually paid the

money and that the company got it."

And the Court further charged and instructed the jury

that " under the terms of the contract and the law of the

case, the time when the money was due is a material part

of tlie contract which the company had a right to insist

upon and no tender of payment or offer of payment after

the lapse of the time would place her in the same situa-

tion that actual payment would place her in, provided the

tender was refused or not accepted."

And thereupon the Court further instructed and

charged the jury as follows :

—
" but an actual payment of

the money so that the full amount was received by the

company when paid by the plaintiff in this case is a pay-

ment of that premium; and if received and retained by

the company would be exactly equivalent to payment

within the period providetl in the contract when it should

have been paid. In other words, a payment is as much

a payment made after the date when it was due and pay-
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able, provided it was received and retained by the com-

pany, as if it had been made before that time."

To which charge of the Court to the jury the defend-

ant then and there duly excepted, and exception allowed

by the Court.

XIV.

The Court erred in charging and instructing the jury

as follows, to-wit: " Now, Mr. Frost, appears by the

pleadings and the evidence to have been acting for this

company, and whatever he did within the scope of hid

authority to represent the company will be regarded as

the act of the company. Acts of his, unauthorized and

outside of the scope of his authority as an agent of the

company, are not binding upon the company, unless he

assumed to act for the company and the company knew

of his action and received and retained the benefit of his

action, and failed promptly to give notice to the plaintiff

that his act was not indorsed or approved by the com-

pany."

To which ruling the defendant then and there duly

excepted, and exception allowed by the Court.

XV.

The Court erred in charging and instructing the jury

as follows : "If he received money from the plaintiff for

the company which he was not authorized at the time to

receive, and yet retained it and applied it to the use of

the company, with the knowledge of his superior officers

in the company, and if they failed to notify the plaintiff

that the payment was not approved or received by the

company, and failed to return the money, if they received
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it, then it would be by reason of the faihire of the com-

pany to repudiate his act prompt!}'-, equivalent to an au-

thorized act and be regarded as the ratification of the

action of the agent of the company in a matter in which

he was previously unauthorized."

To which charge of the Court to the said jury, the

defendant then and there excepted and exception allowed

by the Court.

XVI

The Court erred in charging and instructing the jury

as follows, to-wit :
" If the plaintiff sent the amount of

the second premium on this policy to Mr. Frost at Port-

land, to be applied as a payment of the second premium

on this life insurance policy, Mr. Frost would have no

right to receive and retain the money for any other pur-

pose than as a payment on the policy as the second prem-

ium, according to the instructions sent with the money.

If however, being unauthorized, he simply retained the

money temporarily and promptly notified the plaintiff

that it had not been applied in payment of the premium

the company would not be bound by his act in receiving

the money. If, however, he retained the money, after

being requested, or notified by the plaintiff to return it,

then his assumption in the matter of acting as trustee or

agent of the plaintiff would be unwarranted, and, as far

as he was actino; with the knowledijfe of the manaa-inof

officers of the company, would be binding upon them in

the same manner as where he acted for the company in

any other respect."

To which instruction and charge of the Court to the
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jury, the defendant then and there duly excepted and

eKception allowed by the Court.

XVII.

The Court erred in charging and instructing the jury,

as follows :

" Under the particular condition of this case, it is one

in which promptness and actual good faith was required on

both sides. It was required of Mr. Frost, if he did not

intend to apply the money he received in payment of this

premium to make the policy good, that he should give

prompt notice. If he did give prompt notice, i.b was

incumbent upon Mr. Nixon, or Mrs. Nixon, to act defi-

nitely in the matter of furnishing the additional certifi-

cates that were required, or notify him that they could

not or would furnish them, and call for their money to be

returned, and if they did not notify Mr. Frost, and ask

for the return of the money, and it was yet retained by

Mr. Frost, with the knowledge of his superior officers

in the company, then it cannot be insisted that he was

acting as Trustee or Agent of the plaintiff in holding

the money, but it will be regarded as money received and

retained by the company, and bind them to make an

application of it as a payment in accordance with the

original intention and instruction of the plaintiif in send-

ing it."

To which instruction and charge of the Court, the

defendant then and there duly excepted, and exception

allowed by the Court.
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XVIII.

The Court erred in charging and instructing the jury

as follows, to-wit

:

" Now, it is for you to take into account the testimony,

the letters and correspondence that has been introduced,

and decide what effect to give to this evidence, to determ-

ine whether the company received this money or not, and

whether it has retained it after it should have returned it,

in case the company decided to receive it as payment

;

and as you decide that question, you will make up your

verdict for or against the plaintiff.''

To which instruction and charge of the Court to the

jury, the defendant then and there duly excepted, and

exception allowed by the Court.

XIX.

The Court erred in overruling defendant's motion for a

new trial herein.

XX.

The Court erred in rendering judgment herein, in favor

of the plaintiff and against the defendant.

Wherefore, the defendant. The Pacific Life Insurance

Company of California, prays the Honorable United

States Circuit Court of Appeals, for the Ninth Circuit,

that the judgment of the said Circuit Court of the

United States, District of Washington, Western Division

may be reversed and held for naught, and that the said

defendant may be restored to all things that it has lost

by reason thereof.

DOOLITTLE & FOGG,

Attorneys for Defendant.
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And afterwards, to-wit: On the 28th day of December,

1892, there was duly filed in said Court in said cause,

The Petition of said Defendant for a Writ of Error, in

the words and figures as follows, to-wit :

—

In the Circuit Court of the United States, Ninth Judicial

Circuit, District of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

To the Honorable C. H. Hanford, District Jud^jfe of the

United States District Court for the District of

Washingrton, sittinof' as Circuit Judo^e of the Circuit

Court of the United States, Ninth Judicial Circuit,

District of Washington, Western Division.

Now comes The Pacific Mutual Life Insurance Com-

pany of California, defendant in the above entitled cause,

and represents and alleges, that on the 28th day of De-

cember, 1892, the Circuit Court of the United States,

Ninth Judicial Circuit, District of Washington, Western

Division, made and entered a judgment in the above

entitled cause in favor of the plain tifl' Cora E. Nixon,

against this defendant, The Pacific Mutual Life Insur-

ance Company of California, for the recovery of the sum

of ten thousand dollars and interest and the costs of said

action.

And your petioner further represents and alleges, that

there is manifest error in the record and proceedings of
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the Circuit Court of the United States, Ninth Judicial

Circuit, District of Washi no-ton, Western Division, in

the following particulars, to-wit

:

I.

The Court erred in admitting evidence the policies of

insurance in this case, for the reason that the contract of

insurance herein sued en was in two parts, neither of

which disclosed the entire contract, but both parties are

required to show the entire contract.

II.

The Court erred in not sustaining defendant's motion

for a non-suit made at the close of the plaintiff's evidence,

for the reason that there was no evidence then in the

record upon which the jury could find a verdict for plain-

tiff.

III.

The Court erred in sustaining objections to the ques-

tions propounded to the witness for the defendant, Will-

iam M. Fleming, as to a conversation between him and

Thomas Lea Nixon.

IV.

The Court erred in refusing to permit the defendant to

prove by said witness, that within thirty days after the

premium fell due, within the days of grace allowed, the

witness, then an agent of the company, called on ]\Ir.

Nixon and had a conference with him at his office, in

which Mr. Nixon stated that he did not intend to p.iy

the premium, but proposed to let the policy lapse.
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V.

The Court erred in permitting plaintiff's counsel to

introduce in evidence the alleged letter of date October

23, 1890, purported to have been written by Edward C.

Frost to Thomas Lea Nixon, for the reason that the same

was in no wise identified, and on the contrary was in all

respects expressly repudiated by the said Edward C.

Frost, the person who purported to have written the

same.

VI.

The Court erred in permitting plaintiff's counsel to

make statements in his closing argument to the Jury, not

warranted by the evidence and calculated to prejudice

and inflame the minds of the jury against the defendant,

and to appeal to the sympathy of the jury on behalf of

the plaintiff, which remarks were calculated to and did

prevent defendant from having a fair trial.

VII.

The Court erred in refusing to give to the Jury the

following instructions as prayed for by defendant

:

" The application for insurance was written and signed

in this State, and was made by Thomas Lea Nixon,

dated August 15, 1889, and provided that the policy, if

one should be issued thereon, should bear date on and run

from the first day of September, 1889. This application

was addressed to the defendant. The Pacific Mutual Life

Insurance Company of California, a corporation organized

and existintr under the laws of the State of California,

and having its principal place of business in San Fran-
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CISCO, in that State ; and the application provided upon

its face that if the proposition for Life Insurance therein

contained should be accepted and a policy issued thereon,

the contract of insurance should be held and construed at

all times and places to have been made in the City of

San Francisco, in the State of California. The applica-

tion was accepted and the policy issued and made in

San Francisco, in the State of California, and bore date

September 1st, 1889, and by the terms of the contract

itself, became and was a California contract, and the

rights of the parties thereunder were governed by the

terms of the contract and the laws of the State of Cali-

fornia."

VIII.

The Court erred in refusing to give to the jury the

following instruction, as prayed by defendant:

" It was further provided in this application for insur-

ance, and became a part of the contract, that all the

declarations, agreements aiid warranties therein contained

should constitute a part of the contract, and that the

application with its declarations, agreements and war-

ranties was offered as a consideration for the policy

applied for, the policy itself expressing on its face that it

was made in consideration of the representations made in

the application therefor and the agreements therein con-

tained, which application is made a part of the contract;

and of said sum of five hundred seventeen and 80-100,

and the annual payment of a like amount to be paid on

or before 12 o'clock, noon, on the 1st day of September

in every year during the continuance of the policy."
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IX.

The Court erred in refusing to give to the jury the

following instruction, as prayed by defendant:

" It is admitted that the contract of insurance was

duly made and executed, containing all the provisions

hereinbefore stated; that the first premium thereon was

paid and the policy delivered, and the only issue in this

case is, whether or not the second premium which fell

due on the first day of September, 1890, was paid ac-

cording to the terms of the policy or contract."

X.

The Court erred in refusing to give to the jury the

following instruction, as prayed by defendant:

** If you should find from the evidence that it was so

paid, and that the insured, Thomas Lea Nixon, complied

with the terms and conditions of the policy in that behalf

on his part, then you will find for the plaintiff; but, on

the other hand, if you find from the evidence that the

premium which fell due on the first day of September,

1890, was not paid on or before 12 o'clock of that day, or

within the thirty days grace, to wit: the next succeeding

thirty days thereafter, according to the terms of the

policy and within the lifetime of the insured, then it is

your duty to find for the defendant."

XI.

The Court erred in refusing to give to the jury the fol-

lowing instruction, as prayed by defendant:

" I charge you, that under the law of the contract,

to wit: the Statutes of the Laws of California, the pro-
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visions made in this contract for prompt payment of the

premium when due was a warranty that the premium

should be paid; and that a failure of this provision ren-

dered the contract void under the Statutes of California,

as well as under the provisions of its own terms found on

its face. This provision was one which the parties had a

right to make, and having made it, it became of thr

essence of the contract, and was binding upon the con-

tracting parties and upon the beneficiary under the policy.

The time within which the payment was to be made was

also of the essence of the contract, and sickness and dis-

ability would not constitute an excuse for non-paj^ment

which operated to defeat the lapse of the policy, or pre-

vent it becoming void for non-payment."

XII.

The Court erred in refusing to give to the jury the

following instruction, as prayed by the defendant:

" If there was a failure to pay the premium within the

time fixed by the contract it defeats the plaintiff's ri<>-ht

to recover in this action; the policy lapsed and became

void by reason of that non-payment, and no promise of an

agent to accept the premium after the time when it should

have been so paid would operate to renew the policy,

even the act of a person holding an agency of this plain-

tiff in receiving, receipting for and temporarily retaining

the amount of the premium, past due, and for the non-

payment of which the policy had lapsed by its own terms,

would not operate as a w^aiver so as to renew the policy

or entitle the plaintiff to recover thereon."
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XIII.

The Court erred in charging and instruction the jury

as follows, to-wit :

" And the only issue in this case is, as to whether or

not the second premium, which fell due on the first day

of September, 1890, was paid."

And the Court further charged and instructed the jury:

" She cannot hold this company liable, on any promise

of an agent of the company, to accept anything except

actual cash in full payment due, within the time stipulated

in the contract, but under the issues as they are formed

she must prove that she actually paid the money, and

that the company got it."

And the Court farther charged and instructed the jury

that " under the terms of the contract and the law of the

case, the time when the money was due is a material part

of the contract, which the company had a right to insist

upon, and no tender of payment or offer of payment after

the lapse of the time, would place her in the same situ-

ation that actual payment would place her in, provided

the tender was refused or not accepted."

And, thereupon, the Court further instructed and

charged the jury as follows: " but an actual payment of the

money, so that the full amount was received by

the company when paid by the plaintiff in this

cause, is a payment of that premium ; and if received

and retained by the company, would be exactly equiva-

lent to payment within the period provided in the

contract when it should have been paid. On other words,

a payment is as much a payment made after the date
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when it was due and payable, provided it was received

and retained by the company, as if it had been made

before that time."

To which charge of the Court to the jury, the defend-

ant then and there duly excepted, and exception allowed

by the Court.

XIV.

The Court erred in charging and instructing the jury

as follows, to-wit :

" Now, Mr. Frost appears by the pleadings and the

evidence to have been acting for this company, and what-

ever he did within the scope of his autliority to represent

the company, will be regarded as the act of the company.

Acts of his unauthorized and outside of the scope of his

authority as an agent of the company, are not binding

upon the company, unless he assumed to act for the com-

pany and the company knew of his actions and received

and retained the benefit of his action, and failed promptly

to give notice to the plaintiff that his act was not indorsed

or approved of by the company."

To which ruling, the defendant then and there duly

excepted, and exception allowed by the Court.

XV.

The Court erred in charging and instructing the jury

as follows, to-wit

:

'*If he received money from the plaintiff for the company

which he was not authorized at the time to receive, and

yet retained it and applied it to the use of tlie company,

with the knowledge of liis superior officers in the com-

pany, and if they failed to notify the plaintifl' that the
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payment was not approved or received by the company,

and failed to return the money, if they received it, then

it would be by reason of the failure of the company to

repudiate his act promptly, equivalent to an authorized

act, and be reo-arded as the ratification of the action of

the agent of the company in a matter in which he was

previously unauthorized."

To which charge of the Court to the said jury, the de-

fendant then and there duly excepted, and exception

allowed by the Court.

XVI.

The Court erred in charging and instructing the jury

as follows : to-wit

:

" If the plaintiff sent the amount of the second prem-

ium on this policy to Mr. Frost at Portland, to be ap-

plied as a payment of the second premium on this life in-

surance polic\% Mr. Frost would have no right to receive

and retain the money for any other purpose that as a pay-

ment on the policy as the second premium, according to

the instructions sent with the money. If, however, being

unauthorized, he simply retained the money temporarily

and prompth'' notified the plaintiff that it had not been

applied in payment of the premium the company would

not be bound by his act in receiving the money. If,

however, he retained the money, after being requested, or

notified by the plaintiff to return it, then his assumption

in the matter of acting as trustee or agent of the plain-

tiff would be unwarranted, and as far as he was acting

with the knowledge of the managing officers of the com-

pany, would be binding upon them in the same manner

as where he acted for the company in any other respect."
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To which instruction and charge of the Court to the

jury the defendant then and there duly excepted and ex-

ception allowed by the Court.

XVII.

The Court erred in charging and instructing the jury

as follows, to-wit :
" Under the peculiar condition of

this case, it is one in which promptness and actual good

faith was required on both sides ; it was required of I'Lr.

Frost, if he did not intend to apply the money he received

in payment of this premium to make the policy good,

that he should give prompt notice. If he did give

prompt notice it was incumbent upon Mr. Nixon or Mrs.

Nixon, to act definitely in the matter of furnishing the

additional certificates that were required or notify him

that they could not or would not furnish them, and call

for their money to be returned, and if they did not notify

Mr. Frost and ask for the return of the money, and it

was yet retained by Mr. Frost, with the knowledge of

his superior officers in the company, then it cannot be in-

sisted that he was acting as trustee or agent of the

plaintiff and holding the money, but it will be regarded

as money received and retained by the company and bind

them to make an application of it as a payment in accord-

ance with the original intention and instruction on the

plaintiff in sending it."

To which instruction and charge of the Court the de-

fendant then and there duly excepted, and exception

allowed by the Court.
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XVIII.

The Court erred in charj^ing and instructing the jury

as follows, to-wit :

" Now it is for you to take into account the testimony,

the letters and correspondence, that has been introduced,

and decide what effect to give to this evidence to deter-

mine whether the company received this money or not,

and whether it has retained it after it should have re-

turned it, in case the company decided to receive it as

payment ; and as you decide that question you will make

up j^'our verdict for or against the plaintiff."

To which instruction and charge of the Court to the

jury the defendant then and there duly excepted, and ex-

ception allowed by the Court.

XIX.

The Court erred in overruling defendant's motion for

a new trial herein.

XX.

The Court erred in rendering judgment herein, in favor

of the plaintiff and against defendant.

All of which errors will more fully appear by the

Assignment of Errors in the United States Circuit Court

of A ppeals, for the Ninth Circuit, which is filed herewith.

Wherefore, your petitioner prays, that a Writ of Error

may be allowed to the Circuit Court of the United States,

Ninth Judicial Circuit, District of Washington, West-

ern Division, whereby the said final judgment may

be removed to the United States Circuit Court

of Appeals, for the Ninth Circuit to be there
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reviewed and corrected, and that a citation may he

issued to the plaintiff, Cora E Nixon, citing and

admonishing her to be and appear before the United

States Circuit Court of Appeals, to be holden at the City

of San Francisco, in the State of California, within the

time required by law and the rules of the said Court,

there to show cause, if any there be, why the said judg-

ment of the Circuit Court of the United States, Ninth

Judicial Circuit, District of Washington, Western Divis-

ion, should not be corrected, and that the amount of the

bond may be fixed, which will be necessary for your

petitioner to give, in order that execution may be stayed

on said judgment, and that said Writ of Error may be pre-

sented, and that such other proceedings may be allowed

as will enable your petitioner to the review of the judg-

ment rendered in the Circuit Court of the Uuited States,

Ninth Judicial Circuit, District of Washington, Western

Division, by the said United States Circuit Court of

Appeals, for the Ninth Circuit, and that said alleged

errors may be therein corrected.

THE PACIFIC MUTUAL LIFE INSURANCE
COMPANY Ob" CALIFORNIA,

Petitioner.

By DOOLITTLE & FOGG,
Its Attorneys.

And, afterwards to-wit : On the 28th day of Decem-

ber, 1892, there was duly filed in said Court in said cause,

notice of the plaintiff withdrawing and revoking the stipu-

lation entered into September, 28th, 1892, in the words

and fiQfures as follows, to-wit

:



160 Pacific Mutual Life Insurance Co.

In the Circuit Court of the United States, District of

Washi7igtoiif Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutdal Life Insurance

Company of 'California, (a corpor-

ation),

Defendant.

To Messrs. Doolittle & Fogg and C. N. Fox, Attor-

neys for the above named defendant.

You are hereby notified and advised that the consent

and permission involved in the stipulation heretofore

signed and filed in the above entitled cause, on the 28th

day of September, 1892, to extend the time for making

or taking exceptions to the charge of the Court or in any

other act ruling or decision of the Court, at the trial of

said cause, is hereby revoked and withdrawn^ as is also

the waiver of the terms of Rule 23 of this Court, touch-

inof the time when exceptions shall be made, and that we

shall object to the saving of any and all exceptions, and

their incorporation in the Bill of Exceptions that were

not actually made at the trial, and before verdict.

RELFE & BRINKER and

PALMER & CARROLL,
Attorneys for Plaintiff.

And afterwards, to-wit : on the 28th day of December

1892, there was duly filed in said Court, in said cause, A
Motion to Vacate and Set Aside the Order made October

3d, 1892, in the words and figures as follows, to-wit

:
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/« ^/le Circuit Court of the United States, District of

Washington, Western Division,

CraA E. Nixon

vs.

The Pacific Mutual Life Insurance

Company of California,

(a corporation,)

Comes now the above named plaintiff by her attorne3''S,

and moved the Court to amend and vacate so much of its

order made and entered in said cause on the 3d day of

October, 1892, as autiiorizes an extension of time for ex-

cepting to the charge of the Court to the jury, or any

other exceptions which were not actually made at the

trial and before verdict as shown by the record, the min-

utes of the Judge, the stenographer's notes, and papers

then filed, for the reasons following :

First—That so much of the stipulation on which said

order was made as gave consent to taking exceptions

after verdict, and waived that portion of Rule 23 of this

Court, was a mistake and was not so understood by the

counsel for plaintiff who signed the stipulation, nor by

defendant's attorneys.

Second—That said stipulation was signed by one of

the attorneys for plaintiff hastily and without consulting

with his associate counsel, and with their knowledge or

consent, and that no more was intended by him than to

extend the time for presenting, settling, and signing the

bill of exceptions covering exceptions already made at
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the trial and before verdict, as provided by the last sen-

tence of Rule 23.

Third- -That said stipulation was made and signed the

next day after verdict, and therefore amounts merely to

a consent, which stipulation and consent, so far as it

authorized the making and taking or saving any excep-

tions after verdict has been withdrawn and revoked of

which defendant's counsel have been duly notified.

RELFE & BRINKER,
PALMER & CARROLL,

Att'ys for Plaintiff.

Service and copy of above motion this day (December

28, 1892) admitted.

DOOLITTLE & FOGG,
Att'ys for Deft.

And, afterwards, to wit: on Wednesday the 28th day

of December, 1892, the same being the 32d judicial day

of the reguhir July Term of said Court; present, the

Honorable Cornelius H. Hanford, United States Dis-

trict Judge, presiding, the following proceedings were

had in said cause, to-wit:

In the Circuit Court of the United States, for the District

of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California

(a corporation),

Defenda7it.
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Jiidg^iiiciit.

Now, on this 28tli day of December, 1892, come the

parties to the above-entitled cause by their respective

attorneys, and the motion of the plaintiff to have judg-

ment rendered in her favor and against said defendant

in conformity to the verdict of the jury heretofore ren-

dered in this cause on the 28th day of September, 1892,

as appears by the record herein, is submiited to the

Court; and defendant's motion for a new trial herein

having been this day denied, and it appearing to the sat-

isfaction of the Court that the verdict as rendered by

the jury as aforesaid was for the sum of $10,997.40, the

same being for the amount of the policy sued on, to wit:

interest $10,000.00 and interest, at the rate of seven per

centum per annum to the said 28th day of September

1892; and it further appearmg that three months have

elapsed since the rendition of said verdict, and that the

plaintiff is entitled to have interest at the rate aforesaid

for said period, amounting to the sum of $175.00 added

to the amount of said verdict and incorporated in the

judgment, making an aggregate sum of $11,172.40.

It is therefore considered and adjudged by the Court

That the said plaintiff, Cora E. Nixon, do now have

and recover of and from the said defendant. The Pacific

Mutual Life Insurance Company of Califo.inia, the said

sum of eleven thousand one hundred and seventy-two

dollars and forty-cents, together with her costs and dis-

bursements by her in this action expended, to be taxed

by the Clerk, and that execution issue to enforce this
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judgment; to all which defendant except and exceptions

allowed.

C. H. HANFORD,
Judge.

December 28th, 1892.

And, after\va>^ds, to-wit, on the 30th day of December,

1892, there was duly filed in said Court in said cause,

The Bond of the Defendant on Appeal, in the words and

figures, as follows, to-wit:

In the Circuit Court of the United States, Ninth Judicial

Circuit, District of Washinjton, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

Bond.

Know all men by these presents, that The Pacific Mu-

tual Life Insurance Company of California, by one of its

attorneys, Charles S. Fog^-, and T. B. Wallace and P. C.

KaufFman of Pierce County, State of Washington, are

held and firmly bound unto Cora E Nixon, of Pierce

County, State of Washington, in the sum of twenty-

three thousand dollars, to be paid to the said Cora E.

Nixon, her heirs, executors, or administrators for the

payment of which well and truly to be mad*^, we bind

ourselves, our and each of our heirs, executors and ad-

ministrators, firmly by these presents.
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Sealed with our seals and dated, this 29th day of De-

cember A. D. 1892.

Whereas, the above-named, the Pacific Mutual Life

Insurance Company of California, by one of its attorneys,

Charles S. Fogty, hath sued out a writ of error in the

United States Circuit Court of Appeals for the Ninth

Circuit to reverse the judgment rendered in the above-

entitled action by the Circuit Court of the United States,

Ninth Judicial Circuit, District of Washington, Western

Division, and desires a stay of proceedings on said judg-

ment.

Now, therefore, the condition of this obligation is such

that if the above bounden, The Pacific Mutual Life In-

surance Company of California, shall prosecute its said

writ of error to eftect and answer all costs and damages

if it shall fail to make good its plea, then this obligation

to be void, otherwise to remain in full force and virtue,

THE PACIFIC MUTUAL LIFE INSURANCE
COMPANY OF CALIFORNIA,

(Seal) By CHARLES S. FOGG,
One of its Attorneys.

(Seal) T. B. WALLACE,

(Seal) P. C. KAUFFMAN.

State of Washington, 1
^ss.

County of Pierce, i

T. B. Wallace and P. C. Kauffman being first duly

sworn, each for himself says, that he is over the age of

twenty-one years, a citizen of the United States of

America and a freeholder of Pierce County, Washing-
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ton. That he is not an attorney-at-law nor an officer of

this Court; that he is worth the amount specified in the

foregoing bond, over and above all just debts and liabili-

ties and exclusive of property exempt from execution.

T. B. WALLACE,
P. C. KAUFFMAN.

Subscribed and sworn to before me this 29th day of

December, a. d. 1892.

(Seal) F. S. Denman,

Notary Public in and for the State of Washington,

Residing at Tacoma, in said State.

Approved by me this 30th day of December, 1892.

C. H. HANFORD,
U. S. District Judge, Presiding in said Circuit Court.

United States of America, ss. - -

The President of the United States of America,

To the Judges of the Circuit Court of the United States,

for the District of Washington, Greeting:

Because in the record and proceeding, and also in the

rendition of the judgment of a plea which is in the saicj

Circuit Court, before you between Cora E. Nixon, Plain-

tiff, and The Pacific Mutual Life Insurance Company of

California, Defendant, a manifest error hath happened, to

the great damage of the said defendant, as by his com-

plaint appears, and it being fit that the error, if any there

hath been, should be duly corrected, and fall and speedy

justice done to the parties aforesaid in this behalf, you

are hereby commanded, if judgment be therein given,

that then, under your seal, distinctly and openly, you
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send the record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this writ,

so that you have the same at San Francisco, in the State

of California, within thirty days from the date of this

writ to be there and then held, that the record and pro-

ceedings aforesaid be inspected, the said Circuit Court of

Appeals, may cause further to be done therein to correct

that error what of right and according to the law and

custom of the United States should be done.

Witness,

(Seal.) The Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

this 28th day of December, in the year of our Lord one

thousand eight hundred and ninety-two, and of the Inde-

pendence of the United States, the one hundred and

seventeenth.

. The above Writ of Error is hereby allowed.

C. H. HANFORD,
District Judge presiding in said Circuit Court.

A. Reeves Ayres,

Clerk U. S. Circuit Court, Dist. Wash'n.

United States Marshal's Office,
)

Y ss.

District of Washington.
j

I, Thos. R. Brown, U. S. Marshal for the District of

Washington, do hereby certify that 1 served the within

Writ of Error on the within named Cora E. Nixon, at the

County of Pierce, in the State of Washington, on the third

day of January, a. d. 1893, by then and there delivering to
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the said Cora E. Nixon, personally, a true and correct

copy of the within Writ of Error, and that at the same

time and place, I served the within Writ of Error on

Leroy A. Palmer, one of the attorneys for the within

named Cora E. Nixon, by then and there delivering to

the said Leroy A. Pahiier, personally, a true and correct

copy of said Writ of Error.

Thos. R. Brown,

U. S. Marshal.

By D. G. Lovell, Deputy.

Marshal's Fee, $8.24.

United States of America, ss.

To Cora E. Nixon, Greeting :

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals for the

iSinth Circuit, to be held at the City of San Francisco,

in the State of California, within thirty days from the

date of this writ, pursuant to a Writ of Error filed in

the Clerk's Office of the Circuit Court of the United

States for the District of Washington, Western Division,

wherein The Pacific Mutual Life Insurance Company of

California is Plaintiff in Error, and you are Defendant in

Error, to show cause, if any there be, why the judgment

in the said Writ of Error mentioned, should not be cor-

rected, and speedy justice should not be done to the par-

ties in that behalf.

Witness,

(Seal.) The Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

this 28th day of December, a. d. 1892, and of the Inde*
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pendence of the United States, the one hundred and

seventeenth.

C. H. HANFORD,
U. S. District Judge, presiding in said Circuit Court.

Attest: A. Keeves Ayres,

Clerk U. S. Circuit Court, Dist. Wash'n.

United States Marshal's Office, )

V ss
District of Washington. (

I, Thos. R. Brown, U. S. Marshal for the District of

Washington, do hereby certify that I served the within

citation on the within named Cora E. Nixon at the

County of Pierce, in the State of Washington, on the

third day of January, a. d. 1893, by then and there

delivering to the said Cora E. Nixon, personally a true

and correct copy of the within citation and that at the

same time and place I served the within citation on

Leroy A. Palmer, one of the attorneys for the within

named Cora E. Nixon by then and there delivering to the

said Leroy A. Palmer personally a true and correct copy

of said citation. Thos. R. Brown,

U. S. Marshal,

By D. G. Lovell, Deputy.

Marshal's Fee $8.24.

United States of America,
District of Washington.

> ss.

I, A. Reeves Ayr2S, Clerk of the Circuit Court of the

United States of America for the District of Washing-

ton, by virtue of the foregoing Writ of Error^ and in obe-

dience thereto, do hereby certify that the foregoing pages,

numbered from one hundred to one hundred and sixty-
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five, inclusive, contain a true and complete transcript of

the record and proceedings had in said Court in the

cause of The Pacific Mutual Life Insurance Company of

California, Plaintiff in Error, against Cora E.Nixon, De-

fendant in Error, as the same remain of record and on file

in said office.

In testimony whereof, I have caused the seal of said

Court to be hereunto affixed at the City of Tacoma, in

the District of Washington, this 24th day of January, in

the year of our Lord, one thousand eight hundred and

ninety-three, and of the Independence of the United

States the one hundred and seventeenth.

(Seal) A. Reeves Ayers,

Clerk.










